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^  ^.R.    PRESIDII^'G    JUSTICE  0*eUMMLwiiii   ■■!  > 

*  "fiy  thl.   appeal  Anna  Swiaraici.   Al.x  Owiara^i    and  Andraw  .^ 
Swieraici.    Intervaning  petition.ra   in    Uae   trial    court,    aaax   to 
reverae  ^.  ard.r  ar.cered  ^y   tha  circuit   court  oi    coox  oo^ty 
denying  tneir  .otio.   to   nave   declared  null    and  void   a  Jud^ent 
entered  by   confeaeion   a^ainat  Paulina  awieraici.    their  motner. 

Xne   record  disclose,  tnat  on  October  23.   1936.    John   Xarendy 
filed  a  creditor 'a  bixl   in   U.e  Circait   curt  ol'  Cooic  county  a^-ainat 
Paulina  oNriara.i.   ^liaa   a.xera.i   and   tne  Prudential   Inauranc.   Conw 
pany  of  America,   l^.aed   on   tix.   judgment   for  #2235.67   entered  by 
confession   by   the  Circuit    court  April   10,    193..    in  plaintiff 'a 
favor   ar.d    againat  Paulina  Swieraki.      Ihe   jadynent  waa  baaed  on   a 
jud^.ent  note   dated  January   21.   1926.    for  #2000.    due   aix  month,  aft.r 
date.   v;ith  intereat   at   6    per   cent,    payabl.   to   plaintiffa   .rder  and 
aigned  by  Bliaa   and  Paulina   Swierski.      Eliaa   Swieraici   died  prior   to 
the    entry   oi"    tnia   jud.^ent.      Ihe   creditor's   bill   waa   in   tne   us.a. 
foriu;    it  alleged   txxe   i3suat.ce   and  return   of   an    execution  wholly 
unaatiafiad  and   aou^t   to    reach   the    caah   surrender  value  of   thre. 
insurance   .ulicica   issued  fc^    tixe  Prudenti^   Inauranca   Oo..pany 
to   Paulina  bwiera^i,      in   which  itm^a.      .wLax  axid     Andraw  P. 
Swieraki  were  naiued  aa   ueneficiariea.        January  10,    1937.    alter 
tne   filing  oi    tue   creditor's  bill  but   before   aorvice  waa  had 
on   defei.daiit  Paulina  dwiersi^i.    Si.e   disd.    and  on  karci.   5.   1937. 
plaintiff   filed   an   an.ended    and   aupplemental   creditor's  bill    in    two 
counts,    in  whica   it  was    alleged   tuat    after   the   deatii   of  Paulina 
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Swlerskl    the  i'rudentlal   Insuranc*   Co.   had   In   its   poBsesslon   th« 
proceeds  of   three   Ineuranoe    policies   ai^gregating  #1 5,000,      The 
first   count   of   the  amended   and   euppleiaental   bill    contained  th« 
usual   allegations.      And    in   the   second   count   it  was   alleged   tnat 
about  December  1,  1955,   on     of   the  Interrening  petitioners,   Andrev 
P.    Swierskl,   was  Informed  that  plaintiff  was  about    to   comiuence 
sup  lemental   proceedings   against   the  i^'rudential    Insurance   Uo.    in   an 
endaaYor  to    satisfy  the  judgmeiit   entered  by  confession  against 
Andrew's  mother,  Paulina;    that  iUidrow  requested  plaintiff  to   re- 
frain  from  tuis  proceeding  on  the  ground  tuat  his  mother  was  danger- 
ously  ill   and    lid  not  hare  loni,:   to   liye;    and   that   in    consideration 
of  plaintiff   eigreeing   to   do    so  ioidrew  ass^aued   and  pro^i.lsed   to   pay 
the   juci(^ent   at   the  rate   of   il5  a  month,    commencing  December,    1935, 
and   to   continue    such  payments  until   the  proceeds   of   the    three   life 
insuranoe  policies  on  his  mother's  life  were   available,   when   the 
balance  would  be  paid;    that  plaintiff   agreed  to    tnls,    and  on   Decem- 
ber 18,    1935,    Andrew  paid  :^15  pursuant   to   agreejnent  but  refused 
after  his  liiother's  death  to  make   any  fuither  payi..ents. 

April    21,   1937,    Anna,   Alex  and  Andrew  filed   their  interren- 
ing petition,    in  which   they  sot  up   that  they  were   the   suTTiving 
children  of  Paulina  Swierskl   and  the  named  beneficiaries  in   the 
three  life  insurance  policies  issued  to  Paulina  by  the  Prudential 
Insurance   Co.;    tliat   the  #15,000,    the  proceeds  of   the   three  policies, 
were  due  and  payable   to   the  beneficiaries;    that   they  were   the    only 
children  of  Paulina;    that    she   died  January  10,   19  37,    and  thereupon 
the   amounts   due  under  the  policies   were  payable   to    them;    that   they 
did  what  was  necessary  under  the  policies   to  be  paid   the  «15,000 
and  deiriarided  payinent  by   tiie   Insurance   company,   whl<di  was  refused 
on   the  ground   that   suit  had  been  brought   against   it  by  plaintiff  in 
the  filing  of   the   creditor's   bill,   waich  wa.^    still   per^ding,    and 
therefore   it   could  not  pay  the  proceeds   of    the  tnree  policies  to 
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tli«  petitioners;    tliat   thereupon  petltionere   exaiiilned   the   lilee    «ucid 
records  In   the  creditor's   till    suit   and  dlscorered  luat   the  Judi{»ent 
agalnet   their  mother  hud   beexi   entered  >tpril   lo,   19  50,    and  not   April 
I2th,    ae   alleged  in   the   creditor's  l/lli;    that   the   record   shewed  an 
•zeoutlon  had   issued   on   the   judgment   and  was   serred   on   their  Bother 
April   23,   19  30,    and  returned,   no   part    satisl'ied,    by  the   Sixeriff; 
that  upon   examination   ol'   the   record  petitioners  disooTored   tnat    the 
lodgment  against   their  mother  vas   entered  by  oonfeseion  on  a  pronxis- 
sory  note,    setting  up  a  copy  oi'  the  note;    tliat  the  warrant  ol'  at- 
torney  in   the  note  was  null    and  void   in    that   the  power  to    confess 
was   joint   Gtnd    the   jud^^ent  was   against   their  motii~:r   alone;    tiiat 
their  father,  Slias  Swieraki,    one  of  the  joint  makers   of  the  note, 
died  March   8,   19.^0,    about   30   days  before   the   Jud^ent   by   confeeeion 
was   entered;    triat  plaintiff  was  not   entitled  to   any   of   tne   proceeds 
of  the   insurance  policlee  because   the  proceeds  belonged   to  petitlon> 
ers,    the  beneficiaries,    and  one   of   tae  prayers   of   Uie  petition   was 
that   the  judgment    entered  atjainst   their  mother  be  held  null    and 
Toid. 

May  28th  plaintiff  Terendy  filed  his  answer  to   the  petition 
in  which  he  set  up,    inter  alia,    that   the  judgment   is   "Talid  smd 
subsisting  and   a  lien  upon   the   assets   and  property  of   tne   judgment 
debtor";    and   that   it    could  not  be   collaterally  attacked;    that  he 
used  due  dilii^ence   to   serve   tae   Judt^-uent   debtor,  Paulina  Swierski, 
before   she  died  but  was  unable   to   do    so. 

June   4,    1937,   petitioners  filed     heir  answer    to    the   aiuended 
and    suppleanental  bill.      Xo   the   first    cunt    they   set  up   t/iat   they 
were   entitled   to    the   insurance  money,    setting  fortn   the  ff-cts;    and 
it  was   alleged  that  Andrew  P.    Swierski  denied  he  was   informed 
plaintiff  was  about    to    commence  proceedings   against    the  Insurance 
company   and   take   eteps   to   levy  upon   the  property  beiontiing   to  Paulina 
Swiers..i.   his  mother;    denied   that  he   requested  plaintiff   to   refrain 
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from  bririfclng   auoh  prootodingj    denied   tUiit  he   told  plaiz^Uff   all* 
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other 
or  in  .oxir/ituariner,    but   averxed  that  he   ualled  at    the  oii'ice  ol" 

plaintiff 'e  attorney,    "actin^i  ae   the   acent   and  euiasary  of  i'aulina 

SJwieraki,   wade   a  payment   of  $15  and    atated  to    the   atUmey   for 

plaintiff   that  hi  a  mother  Wuuld   endeaTor    to  pay    il6  from   tijte   to 

time   aa   the  moxiey  was   availablt";    that   aubaequent    to    auch  paynent 

hla  mother  wae   advised    that    the   judgment  against  her  was  Toid,    and 

Idecaaee  of   this   she  gave  Andrew  no   c:.ore  money  with  whicix   to  maics 

Additional  payments;    that   il    any  proui3e  of  payiuert  was  made  by 

hin   it  was   roid   ae  beinfe  vtitlriin   the    statute   of   iraiuds;    that    any 

forbearanos   on   the  pnrt   of  plaintiff   in   filinis  his   amended   and 

suppleatiiital  bill  waa   at  plaintiff 'a  own  volition,    and  denies 

that  plaintiff  has   any  lien  upon    the   proceeds   of    the   inaurance 

policies, 

June  15th   the    court    entered   an   order  which   recites   that  on 
motion  of  solicitors   for    the   intervening  petitioners  a  hearing  be 
had  on   the  intervening  petition  as   to   the  validity  of  the   JudtsVent^ 
and  on  October  13,  1937,    on  oi*der  wits   entered  which  recites   thut 
the   cause   came  on   to  be  hoard  on   the  Conteated  Motion  Uulendar,    on 
motion  of   attorneys   for  petitioners   to  have  declared  null   and  void 
the   judgment   entered  by   oonfeasion   againat    the  petitioners'  motuer. 
The   court  heard  atgu^ienta  of   counael   and   found    tiiat   all   intereated 
parties  were   reoresented   ^^id   that   the  Judgment  was  a  valia   and   sub- 
aiating  judgment   and  not    subject   to   collateral    attack  by  peti- 
tioners;   :uid    it  was  further  ordered    that  petitioners'   motion   to 
declare   the   judt^mra^t   void  be  -^uid   the   same  was  denied.      It   is   from 
this  order   that    the  petitioners  prosecute  tliia   appeal. 

Petitioners   contend   that    t-ie  warrant    to    confess  Jud^ent 
on   the  note   ejtec  .ted  by   tlieir  father   and  mother  was   joint    and  net 
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••yeral,    arid   that   slno*   their  f&th«r  dl«d   t«l'or«   th«   JudgjLent  wm» 
•nterttd  the   Judti;ii«»rit  was  Told  b«eau>«  th«  warrant   to    confata  Jud4i- 
mant   waa  termlnatad  by  the  daatii  ol'   tha  father.      In   tae  Instaat 
ease,    ll'   the  warrant   tc    oonl'ece  waa   Joint   the   contexition  of   the 
patitionere  must  be   euetained,      Genden   t.   iiailan.    276  111.    App. 
382;   Marrion   v.   O'Donnell.    279    111.    App,    435.      The  warrant   ol 
attorney   In    the  note   is   as   I'ollowe:      "And   to    secure   tiie  payi&ent 
ol'   said   amount  we   and   eacn  ol'  us  ***    autaoylsa  **♦   any  attorney   »♦♦ 
to    appear   for  us  ***   and   confess   a   Judi->i«>nt  witiiout   process,    in 
favor   ol'   the  holder  ol*   this  l^ote,   ***   and   to   wai  \^a   and  release   all 
errors   ***  hereby  ratifying  ;ind   conl'iruing  all    that   oar   said 
attorney  may   do.** 

Without  deciding  wnetiier   the  warrant    to    confess  Judgment 
was   joint   or   joint   and    severad.,   ve  hold   tiiat   even    if   it  be   consid- 
ered  ti:xat    the  warrant  was  Joint,    this   could  not   autiiorise  us  in 
disturbing   the  order  of    court  Holding  that   the  Judgment  was  Talid 
because   the   proceeding   before  us   is   in   cnaiicery  -   a  creditor's 
bill   -   and  no   defense    to   the  merits  was  interposed  by  tha  petitioners 
nor  by  anyone   else,      ivnd   such  a  defense  must  oe  made  before   the 
Judgment   can  be   disturbed,      Genden  y.   Bailen.    275   111.    i^p.    362. 
In    that   case  we   said  (p.    385):      "We   are   also   inclined   to   hold    that 
an   application   to    the   court   to   Taoate  a  Jud^ent   void     upon    the 
record  is  not  an  application   to    the  equitable  powers  of  the   eourt 
in   the   sense    that   such  words   are  used   in   a  proceeding  in   equity. 
In  a  chancery  proceeding    the  parties  must    ahow  a  willinjiness   to    io 
equity;   but    in   a  proceeding  in   a   suit   at  law  r^nere,    as  we  hare    said, 
a  Judgment   is  void   as    shown  by   the    record,    it   is  not  necessary   for 
the  mover   to   do  more   thaii   call   attention   of   tne    trial    court    to    the 
lack  of  jurisdiction    to    enter   the   Jud^iuent."     ^'urtaermore,   we   are 
of  opinion   that   the   order   appealed   i ro«  ou^at  not    to  be   disturbed 
because   it   appears  in   the   answer  filed  by   the  petitioners   to    the 
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amended   and    tup  (elemental   till    that    eoiue   time   after   tlxe   judgvent 
by   confeRsioi)   wac   entered*    one  ol   tae   petitioners,    "actint^   as   the 
agent   and   ejiissary  of  Paulina  Swierski,   made   a  p^ment   of   |15*   on 
the   Judjinent.      In    these    clrcumstarices  we    think  petitioners  ou^t 
not  now  br-  persiitted   to    say    taat    the   Judganent  was    void* 

We   are  unable   to   agree  -rith   the  contention  made  ty   coansel 
for  the  petitioners,  namely,    txiat    the  eeoond   count   of   the  aBend«4 
and    8uppleni<»ntal  bill    onl    the  petitioners*    answer   tier  etc    car.no  t  be 
oonsidered  on   tlxls  appeal.      All   of   the  pleadings   are    to  be    taxen 
into   consideration. 

Whether  plaintiff   is   entitled    to    any  claim  against   the   pro* 
ceeds  of   the   thre^  insurance   ooliciea  is  obviously   in  no  wa^r  in- 
volved in   the   record  before  us. 

The   order  of   the   Circuit   court   of   Cook   oounty  appealed   fi 
is  affirmed, 

ORDBR  AJfll^MSD, 

MoSurely  and  Matchett,    JJ. ,    concur. 
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OF   coon:  CX/UJiTY. 

PHILIP  C.   LIKDGRBI   at   al.  ,    ^^  )  ^   ^    ^^ 

Appellant.,     i        29  6  I. A.  63 o 

MR.    PREaiUlNG   JUSTICE  O'COHHOR 
DELIVKHED   THE   OPINIOii    OP   THE   COURT. 

January  24 »   1935,   plain ti IT  filed  her   complaint   in   chancery 
agalnet  Pred  P.  Heitman  and  Pnillp  0.   Llndt^ren,    clalioinii  ti.at   ahe 
was   the  beneficiary  nairaed  in   a  truet   a^reei^ent    entered  into    January 
15,    1922,    between  her  mother,   Anna  C.    h.inney,    and  heitman    and  Lind- 
gren;    tuat  prior  to   the   execution   of   tiie   trust   agreement  plaintiff 'a 
Bkother  had  purchased  frcua  the  Ueituan  Lend  t^  ^-ort^a^^e  Co.    certain 
real   estate  mortgage  bonds  of  which  the  Bond  &  Mortt^age  Co.   waa 
the  house   of  IsBue;    that   at    the    tiu.e   of   the   execution   of   the  trust 
agreement  plaintiff's  motlier   turned   over   to    the   two    trustees  cer- 
tain  of   these  mortgage  bonds;    that   I'rom  tiue   to    time   the  moneys 
inyeeted  in    these  bonds  were   rein-rested  by    the   trustees   and  tnat 
aueh  inTestments   continued  for  many  years  until  ^arch,    19  32,  when 
one  of   the  last  bonds   in   question  vras  purchased;    tnat  plaintiff's 
mother  died   July   2,    19  24.      Plaintiff  became   21  years  of  ago  iioTember 
23,   1935. 

It  was  alleged   ii:   the  bill   that  the  inYestsiofit   of  the  trust 
funds   in  bonds  by   the   two   trustees  was   "in    total   diBre^ard  of 
their  duties   and   in   flagrant  violation  of   the   trust;      the    trustees 
well   knowing   that   the  bonds   so  purchased  from   the  Heitman    irust 
Company,   a  corporation   in  whica  they  were   tne  principal   oificera, 
were  worth  considerably  less  at   the  time  pf  purciiase   than   the  face 
▼alue,   the   said   trustees  having  ciiarged  the  estate  the  full   faee 
value  of  tne  bonds  plus  interest   to    the  date  of  purciiase;    and   tnat 


5000* 


,    l  X  W.U'-.'l-i'      .^^ 


SSa.A.IBy^ 


..'.  .V...JLIW 


,0--,  IldcrqA 


.3T 


■^•oneiio   ax   #ni«Xgv  , 

00/  ,    '  i^dxilJ   .0  %XllM.  baa  cmnrti*.     ,  t'4  *aaias« 

-hniJ  biij3   rus^^x  ,  .      iniaA   ^imiiimi  taxi  cumw^acT   «SS6X   ,fiX 

a'iti  .  Taaiaei,,  x;ti»9.X6  -xoxiq  J^riJ-    ,'n«i:a 

alA^is.     .  asd^io^i  i^  ftnoS  asxairjtij  ot'i  ftdsaxiaivq  bad  i^^diwi 

8«w  ,oO  •§/!  is    -0  enod"  &>;*i«^io«B  «*«*»!«   immt 

t9u-xi  9tit  'to  noid'i/o?>x?»   fidi  't..  -it)-   *b   a^jsii*    ;»t/ae  :  -^.rt* 

B^eooia  9di  »fflic?    o;t  fnal^  iaoit   Jfin*    ;sl)ne<^  !9S*A*'s<«b  enAif^  lo  nlat 

mstw  ,S6ei   ,ciox«.«.  XiJiitf  aijes^  ^fl«ia  uo't  Jisiini^noo  eJ-ii** aJ-aarnl  i"f»lJ» 

B*ttttaielq  iMai:    ityeamio'xuq  s^sr   aoi*s»up  «1   B^^orf  J-aj?X  »rt;J^    to  »a9 

•xsdfflBToi  ©aB  'to  •t:«9X  -CS   SiiiBoad   I'UJfliaX*!     .I'SeX    ,a   ^XjuT.   t*ih  i»iiiui 

.asex  ,68 

tauii  9di    io   ;Ja»jioa9ViiX   9xU^  ismi   XXicT  »il*   nl   baasXiii  taw  *I 

'lo  fe'Xfiii'saB i&   X«ctoJ    ai"   ejev  B^ftJfejJi*   ow*   ad*   \jcf  aJSaoef  ai   «6a»t 
ie©#8WT:i    Siia      ;Jeticr   axi*    to  naxjaXoiv  J£i£ia«X"l   al   boe   a*i:fuh  -xisii* 

,aie&i'tio   Xfloioiij  9t»w  ^il*   aolxiw  ai   aei^r^tofrxoD   -    .-^asofmoO 

^O""^   »rij  oaxi^   »i8i?iioxijq  'iq  smx*  9s\j    ia  «a©X  ■^cXtfaisbxanoo   xi^now  »xaw 

£i/l  »fi  ,   9iLj   b9fgt&£L9  aaivjBri  «e«*«Lrt*   51*8   «rfi    ,  duXfiV 

jj.^^^  .  J   :^B*i«;rnl  tiulq  BbaotS  0s.it  'to  9XfX«v 


»■  a  result  of  their  gross  and  wilfal  disregard  of  ths  aaTsty  of 
fhe   Irivestpi^nt  of   ths   trust   I'unl,    .ha   trust   sstata  had  dwindled 
down    to   a  small   fraction   of  its   original   value.*     The  prayer  was 
for  an   aocounting,    and   inas/uucu   as  plaintiff  would  not  be   21 
years  old  until  liovember  23,   1930,    that  a  successor  trustee  be 
appointed  and  that  defendants  be  deoreed  to  pay  to    such   successor 
trustee  whatever   should  appear  to  be  due,    plaintiff  being  ready 
and  willing   to   pay  defendants  what,    if   auytixing,    should  aopear   te 
be  due  upon  the  aooounting. 

In  the  bill   the   specific  bonds  which  it  was   alleged  defendant 
trustees  held  were   described;    tiiey  a^gre^ated  ^11,300.      The  trust 
agreement  was  attached  to   the  bill   as   am  exhibit.      Soma  of  its  pro- 
visions are:        "Second;      Said  trustees   shall  have  and  hold,    con- 
trol  and  manage   said  trust   property  witla   full    power   to    exci^aiige  , 
sell,    convert  and  re-convert,    invest  and  re-invest   the   same  or  any 
part   or  parts  thereof,    at   any  time  or  times  ***  as  may  appear  900- 
venient  or  eacpedient,"   and  after  paying  all   expenses   trustees   "shall 
pay  over  the   entire  net   income   to   the   settlor  in  jaonthly  install- 
merite,    ^**  during  the  natural  life  of  the   settlor. 

"Thir^;      And  upon  the  death  of  the   settlor,    this   trust   shall 
continue  uritil  my  daughter,  Wllxiia  E,   Kinney,    shall   arrive  at   the 
age  of  twenty-one  years.      After  my  death,   my   said  Trustees   ahall 
have  the   same  rights  with  reference  to  the   Trust   estate  as  they   are 
given  during  my  lifetime  and   suoii  rigiats   shall   continue  ui.til  my 
daughter   sl-iall  have   arrived   at    the   age  of   twenty-one   years. 

"After  my  death  and  until  my  said  daughter  sxiall  have  ar- 
rived at   the   age  of  tweiity-one  yaars,    the  net   ii.cor.e   from  ray   said 
trust   eatate    sliall  be  paid   over  tc   fi.y   said  daughter,  Wilma  I. 
Kinney,    in  monthly  installments  until    she    shall  have  arrived   at    the 
age  of  twenty-one  years,    and  upon  her  arriving  at  the  age  of  twenty- 
one  years,    all   of  my  trust    estate    ehall,   by  my  Trustees,   be  delivered 
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to  har." 

D«l'erid«nt«,    on  May  14,   1936,    auriBw«r«d   adsiittlng  tiuTing  in 
their  posBesslon   tbe  real   catatA   bonds  a^gr«t^atiziti  111,^0,   and 
tonderlnf.;  tnom.      Xhty  sot  up   the   trust   agreesaent  and  partlottlarlj 
two  paragraphs  which  we  have   Just   quoted.      They  dei. led  that   thej 
sold   certain   ol'   the  mortgage  bond*,    as   eU-leged   tii    the    complaint, 
and   ayert-ed  that   the  Isoncia  were  paid   iii   I'llll,   the  proceeds  credited 
to   the  teuBt   estate  end  irere  afterward  ueed  to  purcxiase  adiltiocial 
securities   -  mortgage  bonds;    denied   the   allegation   ol'   the   complaint 
that   they  diererarded   their   duties   and  Tiolated   tueir    trust  "by 
purohaeing  bonjs  which  were  wotth  considerably  less   than  the  face 
Talue,    charging  Tjlaintiff  with  the  faes  Talue  thereol". 

July  10,   1935,    the   cause  was  referred  to   a  master  in   cLan- 
eery   and    the  hearing  "began  lsoTeai"ber  1,   1938.      a.ay  4,    1936,   plain- 
tiff,  by  leave   of   court,    aiuended  her  complaint   by   charit.ing  the 
prayer  by  repudiating  the  purcnase  of   the  bonds  ^^eseribed  in  her 
eomplaint,    demanded   an   accounting,    and   that   defeiidants   be   required 
to  pay  over  all  moneys   invested  by  them  in  purohaeing  ths  bonds  frea 
the  Heitman  Trust  Co. 

■'")ef endants   filed  ari   answer  to    the   ameiidJiient   denying  the 
right   of  plaiijtiff    to    repudiate  the  purchase  o:"  the  bends;    averring 
that    subsequent   to    the  death   of  plaintiff's  mother  plaintiff  had 
ratified   the  purchase  of   some  of   the  Vonds   after   she  became  18 
years  of  age,   viz.,  November   23,   1932,      About  two  years   afterward, 
Koveiubi^r   4,   1936,    an  order  was   entered      iving  plaintiff  leave    to 
file   a   Beoond   amendment    to   her  complaint   instanter,    whicr.   she 
accordingly  did  by  making  the  Heitman   Trust   company,    a   oorporation 
of  whic:i   the    two    trustees  were   sa.leged   to  be   the  principal  officers, 
defendant.      December  10   the   Trust   wo.    filed  its   answer,    in  which 
It  was  averred   txiat   it   acted   in   good   faith  in   selling   the  bonds    to 
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th«  truetaei  and  denied  th«   allagation  ol'  th«  ooiuplalnt  thut  th« 
tonds  were  ol    llttl*  ox  no  valu«  whan   Bold  lor  faeo   Talue. 

ifetruary  I,   li37,    the  uaoter  uad*   up  Hio   report,    Ic  whleh 
he  found  tkat  the  trueteee  and  the  heitoien  Iruet  Uo .   were  liable 
for  the  f^oe  of   the  bonds  -  |fll,3ou  -  witn  Interest   thereon,   less 
|716,25  for   trustees*    serYlces,    or  a  net   of  .1^12,865.13. 

April   12,   1937,   an  order  was   entered  suggesting  the  death 
of  Tred  P.  Heltman,   one  of  the   trustees,    finding  that  notice  ha4 
been   served  on  iSlla  G.  lieitL.an,    executrix  of  his  estate,    and  that 
the   fluit  prooeed  against   the   executrix.      Objections  were  filed   to 
the  mHBter*B  report  by   the  trustees  aad  the  Trust  to.,    and  after 
the  death  of  J^red  P*  Heltuan  waa   suggested  and  his   exeeutrlz  sub- 
stituted,  additional   objections  were  filed  by   them,    one  of  which 
was   that  no    suiumons  was  ordered   to   laeue   against   tne    executrix. 
The  objeotlona  were  oYerruled  but   the  date  on  waich   this  was  done 
docs  not   appear,      June  16,   1937,    su^ouons  was   issued   against   the 
executrix,    she  was   served  and   entered  her   appearance   and  August 
16,    19  37,    filed  her  answer.    In  wnlch   she   "in  abatWient*  denies    toAt 
she   is   Jointly  liable  with  Llndgren  and  the  Trust  Co.      Apparently 
I  no   attention  was  paid  to   the  answer,    and  ItoTeiuber  12  a  decree  was 
entered  in  aeoordance  with  the  reooiiMendations  of  the  master,   all 
•xoeptions  being  overruled.      And   it  was  decreed  that  plaintiff   re- 
cover 113,234.13  from  x,indgren,    "the  Administratrix"    (executrix) 
and  the  Jfleitiaan  Trust   Co.,   and   that  unless  the   amount  was  paid  within 
5  days  an   execution   Issue  against  each  of   the  three  parties;   they 
prosecute  this  appeal. 

On  the  hearing  defendants   tendered   the  #11,300  bonds  but 
the  tender  was  refused. 

Counsel    for   defendants  point   out    that  plaintiff  offered  no 
evidence  to   sustain   the  allegation     of  her   complaint,   vis.,   that 
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th«  truBttea  aet^d   "in    total   dlare^^ard  oi'  their  duti«s  and  in  flag- 
rant violation   of   the    trust** ;    taat   th«  bonds   *w«rs  worth   eonsidsr- 
ably  lesB   at   the   time   of  puroi^iass    thari   the    f  a04  yalus,"  but   that 
the   trustees   charged   the   trust   estate   the   full   faee   ralue.      Tae 
record   sustains   the    statcuieiit   of   oounsel.      At  no    tiiac    did  plaintiff 
offer  any  evidenoo  or  sugt^est   that   the  bonds  were  c.ot  worth  tneir 
face  value  when   purcaased.      This   allegation   of   the    complaint   was 
whoibly  abandoned  by  plaintiff,    although  it  was  not    eliminated   from 
her  pleading. 

Un   the  hearing  and  in   this  court  plaintiff   see^s   to   rely 
solely  on  h«>r   contention   taat   slnoe  the   two    trustees  were  the 
principal   offloers  of  the  lieitiuan  Trust  (Jo.,    the  purchase  of  the 
bonds   by  the   trustees  irooi  the  Trust   coi-ipany  was  illegal,    -uid  that 
since   she  did  not  ratify  such  purcxiiases   she  was  free  to   repudiate 
them  and  recover   the   face   value  of  the  bonds,   whici   amount  ha4  been 
charged  against   the  trust   estate,    and   tnia   seems   to  have  been   the 
▼low  of  the  master  suid  of  the  chancellor. 

On   the  other   side,    oounsel   for   defendants    say,    "Ve   do  not 
eonoede  lor  a  laouient  that   the  purchases  of   securities  by  the  trus- 
tees was  voidable.      We   contend   that  in   view  of   the   course  of  dealing 
established  at    the  direction   of   the   settlor  tiie  trusteeo  were  fully 
authorised  and  justified  in  making;  the  purchases  they  did.'   Counsel 
further   say   that  plaintiff,    after  reaching  her  majority  in  19  32,   by 
accepting  intorest  payments  for  a  period  of  oter  two  years,   witJa 
full   knowledge  of   the  fact    that   the   trustees  had  purchased  tue 
bonds  from  the  Heitiuan   Trust   Co.,    ratilied   saoh  purciiases. 

The   evldeiice   sjiows   that  on  i«aroh   25,   1933,    olaii^tiff ,   with 
her  aunt,  Elisabeth  C.   i.ilbert   (who  was  buardiaii  of  Mer  eetate 
while   it  was   pending  in   the  Proba.e   ccurt   of   Cook   county,    tut 
which  had    then  been   termiiiated   ai.d    the  property  of   taat   estate 
turned   over   to   plaintiff)  went    to    the   office  of   the  aeitB.an   irust  Co., 
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of  whloh  JLrs.    Klllinrt  was   alBo   a.  customer,    and   thers   sxAcutsd  a 
power  of  attom«y  i^lvlxig  her  aunt  full   aut  .orlty  to   aot  for  ii«r, 
and  at   the    Bain«^   time   she  and  h«r  aunt    slgnsd   7   separate  Isttsrs  or 
documents  addr6B£;ed  to   th«  Heltioan  Trust  Co. ,    agreeing  to   "forbear 
in   the  payment   of  our    *Argyle  Block*   Lond  #23,    for  ^600,   Dae  kay 
2lBt,    10.32  until  lioveiuber   21st,    1935."      The  other  6   letters  or 
documents  are    similar   to   the   one   Just   quoted  froio,    except   eaoh  on* 
is   for  a  different  bond  and   the   tioia  of   exterision   of  paycier.t    ,    etc,, 
is    somewhat    different.      At   the   time  of   the   e^.eeutiou   of   the  power  of 
attorney  by  plaintiff,    it   appears   ehe  was   about    to   leave  I'ur  Ann 
Arbor  to   study  law.      At   this  time  her  aunt,    as  attoriiey  in   fact,    re- 
ceipted for   and   endorsed   a   check   for  moneys   received  froB   sous 
bonds;    that   plaintiff  herself   on   April   12,    193.3,    accepted  interest 
from  defendants   from  the   trust  property  and   endor^sed  a  check   i  or 
the  money,    and   m^airi  on   February  1,    19  34,    she   receipted  for   and   en- 
dorsed  a   check   for  moneys  paid   to  her  from   the  trust   eatats.      Thert 
is   other   evidence  in   the   record  which,    defendants   contend,    shows 
ratification,    out  we   think   it  unnecessary  to   refer    ^o    it  here. 

Counsel   for   defendants  also    contend  that   the  master  and   thM 
chancellor  erred  in  excluding  evidence  offered  by  thssa  to  the  ef- 
fect  that  prior  to   arid   at   the   time   of   the   execution   of   the   trust  in- 
denturs  by  Mrs.   Kinney,   Mrs.   Kinney   said   she  wanted   the  Hsitman  iJond 
*  Mortgage  Co.    to  be  the   trustee  tecaus*  she  wanted  the   trust   invest- 
ments  to  be   of   a  type   that   Goiiipany  was  dealing  in   at   the  time;    lut 
•he  was  then   told  that   the  Heitinan  Bond  &  icortga^e  Co.   was  not   au- 
thorized to    accept    trusts,    but   she    could   receive   the    same   servio« 
"by  appointing  that   coi^pany's   two   officers,   aeitman   and  Lindgren. 
This  offered   evider;ce  was   excluded  on    the  ground   tiiao  it   tended   to 
vary   tne   terms   of  the   trust   agreement.      Whii«  at   first  blush  it  eight 
•eem  that   the   ruling  was   correct    in    that    the  offered   teattmony   tended 
to   violate   the  parol    evidence   rule,    counsel   for   defendants'   position 
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■oeuiB   to  lB«   that   th«   •Tid«nc«  ▼»■  adml«Bibl«   as   tandin^,  to   liJ^w  thm 
course  ol'   dealing  both  prior   to    axid  al'ter    tha   execution   of   the 
trust   agreement,      x'hey  say  that   shortly  after  the   execution  of   tns 
trust   agreement    t   e   truetees  purcnased   securities  of   a   similar 
character  froa.   the  heitnan  Bond  &  Mortt^age   Co.,   wiilch  Mrs.   Jtinney 
approved  and   ratified.      But   in   the  view  ws   take  of  the   case   it   is 
unnecessary   to    pass   on  whetaer   this    «Tide/ice  was  properly   excluded, 
as  we  are  of   opinion   that   all    the   evidence   enows   that   ths   settlor, 
Mrs.   Kinney,    knew  all   of   the  mortgage   bonds  were  being  purchased 
from   the  Meitnian   Trust   Co.  ,    and   that    she  wanted  this    continued   until 
her  daughter  became   21  years  of  age.    The  master  finds  that  at   th« 
time  of   th€  exeoatlon  of  the   trust   agreement   the  rieitioan  Bond  4 
Mortgage   Co.    was  not   authorised   to   accept    trusts  under   the  laws  of 
Illinois;    that    subsequently,    on  Itioveiaber  10,   19  26,    it  was   so   -quali- 
fied  and   changed   its  name    to   the  Ualtman  Trust   Co.;    tn.at  xxeitman   and 
Lindgren  were   the  principal  officers  of  the   old  as     ell   as  of   the 
new   company;    that   the   cOL.pany   "was  for  luuny  years   engae,ed  in  the 
business  of  financing  real    estatt  bonds   and  note  issues,    selling 
such   securities   to    the   inventing  public;    that   said  Anna  C.   kinney, 
as  Trustor  in   said   trust   agreement,  had  been  one  of   the   custoiiiers 
of   said   company  and  from  time   to    time  h£.d  purchased   securities   from 
said    company";    that   after  the   execution   of    the    trust   agreement  jirs. 
Kinney  delivered   to   the  trustees   the  securities  which  she  had  there- 
tofore purchased   from   the  rieitcian  Bond  &  korteage   Co.;    that   June   6, 
1933,    about   a  year  and   a  half   after   uie   trust   agreaiient  was  a*ade, 
Mrs.   Kinney  purchased  from  th«  iieitu^an  Bond  4  Mortgage  Co.    two   other 
real    estate  bonds  of  115,000   eacii. 

The  second  paragraph  of   the  trust   agreeiuent   autl^oriaee  the 
trustees   to   control   and  manage   the   trust  property,    "to    excaai\ge, 
sell,    convert   and   re-convert,    invest   and   re-invesf   any  of   the 
trust   property   as  i;ii,.ut   be   considered  by  the   trustees   convenient   or 
expedient,    and   by  the   t.iird  paragraph  of   the   agreement  Mrs.   iOnney 
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«xpr<98tily  provided   tuat   the   truit   ajireenient    ehould    contiout  uctil 

h«r  daughter  wae   P.l  yarw  oi    age,    and   that   "After  my  death  ay 

■aid   Trustees   ehall  have   the    eauue   ric^nte   with  rei«r«Ac«   to    the 

Truet   estate  as   they  art  fa^lTen   duriag  ay  lileti«ie   and   suvh  rii^ts 

ehall    continue  until  my  daughter   shall   have   arrived   at    the   <i«e  of 

twenty-one  years," 

There    is  no    evidetice,    nor   even    a   suggestion,    that   th« 

trustees   -li'^  not   follow   the   instructions   ^i'^on   thsm   in   the   trust 

agroement.     Plaintiff's  mother,    the   settler,   died  in  19  24,    about 

two    <ui4  a  h<^ll'  years   aft*  r    the    trust   ct.t;reement    ^ao   sxeouted.      Tho 

instant    suit  was  brought   January   24,   1935,    in  whiou  plaiiitiff   onarged 

the  trustees  hud  violated   their   duties  by  purcuasin^  bonds   of  little 
or  no   value,    paying   the   full   faoe  valu?   for  theta.      T.lo   cuarge , 

while  not   eliminated   from   the  pleading,   was  w2iolly  abandoned  on 

the  hearing   cuid  it  was  not   until  kay   4,    1936,   nearly  12  years 

after  her  mother  died   und    about   four  yeare   al'ter  plaintiff   attained 

her  majority,    tiiat   she  first    Bou^t   to   repudiate   the  purchase  of 

the    bonds.      Thera   is  no    evidence  or   suggestion   that    the  bonds  were 

not  -worth  faoe  value  when  purchased,    and    the   fact    t  lat   at   the   tiao 

of  filing  the  suit  they  were  of  little  or  no  value  does  not  tend 
to  show  tiiat  defenrlants  aoted  in  bad  faith  in  purcnasing  the  bonds. 
Courts  take  Judicial  notice  tnat  tiiere  was  a  great  depression  in 
the  value  of  real  estate  bonds  during  the  early  1930 ••,  and  from 
which  there  has  not  been  complete  reooveiy,  Jtraus  v.  Uaicagq 
Title  &  Trust  Co. .  273  111,  App,  63;  Atchison.  T.  A  S.  F.  Kv.Jo. 
▼  .  United  States.  284  U.  3.  248;  kprris  -^lan  i^^k  of  rtichirond  v. 
Henderson.    57  J)'.    (2d)    326, 

The   decree  of   tno   Superior  Court   of   Cook   County   is   reveraod 
and  the  cause  remanded, 

RSVKRSSD  AND  RSkAKDSJ). 

Mtftirely  and  ilatohett,    JJ, ,    concur. 
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CHHISTI^JS   C.    J3H0W£, 

Appellee, 


ICIPAL    COURT 


Appellant.         )    J^  ^  ^% 

296I.A.  635. 

MR.    JUSTICK  MAICHSTT  D£LIVSRED  TUI   OPiJblCS  07   TUB   COURT. 

In   an   action  upon    a  proiaiBsory  not*   defertdant  ploadod  pay- 
ment.     There  was  a  trial  by  Jury  with  a  verdict   lor  plaintiff   in 
the   sum  of  $1162.50,   upon  w  lioh   the   court,    oTtrxuling  delendaiit*s 
mot  ion  8  for  a  new  trial   iuad  for  JudgmaDt  npn  obsttu.ta  Toradioto . 
•ntered  Jud^ent,    and  dafexidant  appeals. 

Defendant   contends   that  under  the   eyidence  his  motion, iLade 
at   the  close  of  all   the   evideaoe  lor   a  directed  verdict   in  his 
favor,    should  have  been  grarited;    that  the  verdict  oi      th«   jury   is 
again et   the  manifest  weight  of   the    evidence,    and   taat   the   court 
•rred  in  peru^itting  one   of  defex^dant's  witnesses   to   be   questioned 
on   oroBSoexaiiiination   about  entries  made  ir^   defendaiit's  books  of 
aocount  without   requiring  the  books   to  be  produced. 

Plaintiff  upon   ths   trial  produced   the  note,    wnlch  was  ad- 
mitted in    evidence.      It   is   dated  October  1,    1926,   by  its   terms   is 
due  two  months   after   date,    is   for    the   sum  of  $750  with  interest   at 
the   rate  of   6^  per  annum,   payable    to    the  order   of  plaintiff.   Jio 
payments  have  been   endorsed  on   the  note.      Although  by  its   terms 
the  note   fell   due   December  1,   19  26,    this   suit   was  not  begun  until 
January  9,   1936.      it'or  about  four  years  plaintiff  has  been  a  reeidejat 
of  California;    shs  formerly  resided  at  Riverside,   Illinois,      ohe 
testifies   that    she   received   this  note  on  October  1,    1926,    and   that 
at   that   time   she  gave  her   check   for  4750   to  her  husband,   Salter 
Brown;    that   the  check,   which  she  dees  not  ii.avs,  was   to  the  order 
of  defendant;    that  kr.   Brown    took  her   chssk  in   ths  monjing   and  in 
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evening  trouglrjit   home   this  note   and  gaye   It    to  her.      She   did  not    at 
i(ny   timt  prior   to  lQrliit:ing   suit  u-aJce  a  demand  on  defendant   to  pay 
the  note.     HoweTer,  her  attorney  made   eueh  a  damandl  a  few  dayt  ba- 
fore   the  suit  wae   filed. 

The  uncontradicted  erldence   siiovre    that  prior  to  19.^   the 
Brown   and  Satterlee  familiee  were  Tery  good  friends.      Brown  was 
firat  a  reporter  and  al'terward  manager  of   the  City  Preaa  Aseooiatioa; 
in  19  26  hie   offloa  was   713  Ashland  block   and   defendant's  office   at 
1101   in   the    BBoie  building.      The  Brown  and  Saterlse  families  had 
suBinier  homes  at  Algoma,  Wisoonsin;    the  families  saw   each  other  oftoi; 
in  1930   some  unpleasantness  arose   between  Mrs.   Brown  and  ^rs.    iiatter- 
Ise;    there  was   a  break  in  their   friendly   relationship;   krs.   Brown 
says   the  men  of  the  two  families  did  not   contlriue   to  be  good  friei;ds; 
she   says,  howerer,    the   two  men   saw  eacli  other  frequently  until  kr. 
Brown   took  ill,   and  twice  during  ^r.  Brown's  illness  defendant 
visited  him  at   the  hospital,     Jtr,   Brown   died   in   California   Juns  13, 
1939,      In   a  deposition   taksn  before   the   trial  plaintiff   testified 
that   8he  left   any  possibility  of  the  collection  of  tne  note   to  her 
hu  sband . 

In   support  of  his  plea  that   the  note  had  been  paid,   defend- 
ant  and  his   office  manager,  Mr.   Kuhlmann,    testified.      Defendant    aald 
that  on   July  12,   1927,  Mr,   Brown   called  him  up;    that  he   (defendant) 
went  downstairs  and  asked   "Brown is"  what  he  wanted,    and   that  Brown 
said,    "I  want  you   to   pay   that   $750.      You  have   let   it   drag  along   too 
long,  "     Def  endsuit    aays  he  went  upstairs   and   told  his  manager,   i^utal- 
mann,    to   draw  a  currency  dieok  for  #1000;   he   says  he   took  the  eheok 
to  Brown '«   office,  handed  it   to   him,    and   said,    "You   get    that   cashed." 
Defendant    says  Brown   replied,    "Well,   1    do   not  want   a   cneok;    1  want 
cash,"  "I    said,    'All    right;    I   will    call    up   Ularei.ce,   my  manager.  •• 

Defendant   testifies  he   called   "Clarence,"   wu©    promptly   came  down; 
that   defendant   told  him  Brown    ./anted   casa,    and   that   Clarence   took   the 
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oheek  and   oashod  It,   brought    the  moiiey  It^iok    to   him,   tJid   that  h« 
th«n   and  there  paid  J}ro«n  #750.      Del'((t.dM(il    tiayu  that   Ia  repl/  to 
a  question  I'rou  him,  Drown   said  jae  did  not  want  any  interest. 
DtfendaTit   and  Mr.   iirown  had  a  ooupie   ol'  drinks  and  went  OTer  to 
the   Sherman  houao,   wnere   tuey  had  luncn.      i* either  £rown  nor  his 
wife,    defendai^t    says,    ever  al'terward   spo-iie   to   xiia  about    the  pay- 
ment oi*  the  note.    Defendant   says  Brown  at   the   time   of  the  pay.-uejlt 
told  him  he   did  not  have    the  nots,    that  it  was   at  his   (Brown's) 
home,   and    that  he  would   tear  it  up   and  fort^et  about   it.      At   that 
time  defendant  was  working   as   a   shorthand   renorter   for  Brown *s   or- 
ganization,     i'hey  would  lend  each  other  ^iO  to  4^100   at   a  time;    tuey 
had   a  joint   aocount   in   the    stock  market  which  be^an  with  Babcocx  4 
Rushton  and   ended  with  Frasier  Jelke.      Defendant  also  had  a  personal 
aooount  with  Siftmson  Brothers.      The  Joint  aooount  was   closed  out  in 
1928. 

Defendant's  cheek  lio.   121U3   is  in   evidence.      Defendant's 
name   is  printed   in   the  lefthand   corner  oi    it;    it   is   dated   at 
Chicago,   Illinois,    Jul^  12,   1927,    and  reads: 

"Pay  to   the  order  of  Currency -—#1000. 00." 

It    is   directed   to    the   State  Bank  of  Chicago    and  has   a   stamp   on   it 
indicating   that   it  was  paid  by  the  bank  July  12,    1927;    on   the  back 
appears   the  endorsement,    "C.   i",   kuhlmann.  •     T  is  is   th-   cneck   (ac- 
cording to    the   testimony  of  defendant)    witii  whici^    the    oasii  to   pay 
Brown  was  obtained.      Defendaiit   says   that   as  a  matter  of  fast  he 
nsTtr  knew   it  was  Mrs.   Brown's  note;    that  he   did  not   look   carefully 
at   the  note,    saw  it  was  for  $750  and   signed  it,   but  paid  no   atten- 
tion  as   to  how   it  was  written,   what   its   terms  were,    or  to  whot^   it 
was  payable;    that   the   attorney  lor  plaintiff  made  a  ds»and  on  him 
for  payment   of  the  nots  prior  to    J  i.  in^   3uit   and   ta_ked  witn  uim  in 
his  office;    defendarxt   told  uim  he  never  owed  Christine  Lrown  a   cent 
but  owed  Walter  Brown  |750,   whic.  hs  had  paid;   he  did  not   think  he 
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told   th«  attorney  how  he  paid   it,    but  he    layi   certainly  ho   dij^/tell 

him  he  paid   it   in    "dribs   and   drab*"   or   that   the  last  pa.yment  was 
made  in  1950;   he  denies   tnat  he   told  the  attorney  that  «r.   isrowc 
told  him  he  hud   cleared  up   the  matter  about   tne  note  at  home;   he 
says   that  beJ'ore   and  al'ter   the   transaction    in  which    this  not»   was 
given   t'aoTki  were   occasions  when  he  and  brown  made  personal   loans 
to   eaeh  other;    if  he  wanted  VDO  he  would  e:o   down  and  get  it   I'rom 
"Brownie**  eud  il'  Brown  waiited  $50  he  would   come  up  and  get  it   from 
defendant,      further   questions   as   to  whether   tuere  were    subssquent 
loans   after  the   oaSiiing  of   the  $1000    cueojL  betweexi   defendant   and 
Brown  were  objected  to  by  plaintiff   and   the  objection    sustained* 
Kuhlmann    testified   for   defendant   that  x^e  had  worked  for 
defendant    Jt  a   shorthand   reporter  for  16  years,    idet.tified  the 
1^1000   check,    oaid  it  was  in  hie  handwriting  except   the   si^ature, 
which   is   in   the  handwriting   of   defendai:.t;   he  knew  Walter  Brown   eTor 
since  he  worked   for   defendaiit;   he     aid  that  at    the   time  in  question 
he   received  a  call   from  defendant   to    come   to  Brown's  office;  he  went 
there  and  defendant   told  him  that  Mr,   Brown  wanted  currency  for   the 
note  tirx:  t  was  due  him;    said  he  would  have   to  have  currenoy  for  uim; 
that  defendant   asked  witness   to  go   to   the  bank  and  get   the  check 
cashed,   whioli  he   did;    the   State  Bank  of   Chicago  was   at   that   time 
en   the   corner  of  Wasuington   and  La^alle   streets;    tu&z  ne  caahed   tne 
check,   brought   tb^e  money  back  to  Brown's  private  office  and  in  his 
presence   defendant   gave   the  money  to  Brown;   he    says  he   saw  defendant 
at   that   time  give  Brown   some  money  -    "peel   off   several  hundred 
dollar  bills;  •     he   could  not    swear   to    the    cx4ot   amount;   he   re^ae-bere 
Bometning  was  mentioned  about    tiie  note    and  Brown    said  he    iid  not 
have   it,    that   it  was   at  home   and  he  would   destroy   it.      '2ht  vitness 
had   been   down  to  Brown's   office    several    times  before,    but   did  aot 
recall   that  there  were   any  other  transaotlons  where  money  passed 
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l)etwe«n  Brcwn   and   def«ndtait;    t/iia  was    the  only  Infltafie*;    th«r«  was 
no   mori«y  transaction  between   then   at   any  other   tiae  ^en  vltneee 
vaa  present;    he  wac  an  off  let  r/^anager  or  booUcft«>p«r  lor  defendant, 
but  had  no  books   ahowing   any  trai'Sactione  between  Brown   and   defend- 
ant;   the  #750   loaji   froci  Brown  was   for    the  bunlneBs   and  it  was  en 
the  bouks;    there  was  no  not  ration  as   to  whether  the  loan  was  in   the 
form  of  a  lhot»  or  not;    the   books,   he    said,   were   aTailable  but   it 
would    take  10   or  lf>  Biinutes   to   get   thorn;    the   transaction  was  listed 
as    cash   received  from  hr^    Brown;    there  was  no  notation  about  krs. 
Brown;    th«   entry  wae  made   from  facta    told   to  hisi  by   def°n   ant;    there 
were  no  notations  or  entries  in   the  books  relatire   to   any  other  moneys 
lent   defendant  by  Brown;   he    says  defendant  was   in    the  habit  of  draw- 
ing eh<»ok8  to   ourrenoy  in  pa  ment  of  his  accounts   cuid  bills;    if  he 
wanted    cash  ho  would  get   it   in    currency. 

Plaintiff  then  testified  that    she   did  not   recelTS  ^750   or 
any  part   thereof   from  mt.   Brown   as  payiuent   froa  L  r.    Satterloe;    sho 
ha4   some   talk  with  iLr.   Brown  about  pay^nent   but    ehe   did  not   at    any 
time  direct  ^T,   Brown   to   collect   this  money;    she  left   to  ^r.   Brown 
entirely  the   collection  of   this  note  but  he  nerer  told  her  it  was 
collected, 

x7ii8   la   the  material    eTidence   as  ^lyen  on   the   trial. 

In    the   first  place   it    la   apparent   tnat  this    court   can  not 
hold   as  a  matter  of  law   that   the  note  was   in  faet  paid,    ▲ssuning   ths 
autiority  of  Walter  Brown    to    act   for  plaintiff  and   recelTO  payment 
of   the  note,   we  hold  there  was   an   issue  for   the   jury  on   the   queatioa 
of  whethet  that  payment  waa    in  faet  uude.      Defendant    cites  a  number 
of  cae#8   supporting  the  proposition  that  where  the  evidenes  tending 
to    support   an  affirmatlYe   defense   Is  unimpeache*  and  uncontradicted, 
a  motion     o   direct   a  verdict   for    the   defendant   should  be  granted. 
He   cites  Dsvine  ▼.   kodem  Woodmen  of  America.   171   111,    App.    692; 
Cohex.   Y.   Hew  York  Life   Ins.    Co..    256   III.    App.    346,    and  simxiar 
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cases.      In   thoss   oaB«s  ths  aflirmatlTs  dftl'stiat  was  proy«d  b/  r?i« 
dsnos  whicli  was  unlmpeaonsd  and  unoontxadioted*      :mut   is  i>ot   tus 
eas«  here,      :l«rs   the  plaintill'  has   the  uotc   in  ner  pcdses^ion. 
She  produced  it  in  court  uii canceled  and  without   credit t  on  It. 
This  is  yery   convincing  eyldence  teL.ding  to    tiUow  t^iat   the  note  has 
not  been  in  raot  paid.      Defendant  gave  evidei.ce    tending  to   show 
the  note  was   paid  to  plalntifr'a  husband  July  12,   1927,  but   the 
facts   ii)    connection  witn   t/iat   supposed  payment,    as  narrated  by 
defendant's  witnesses,    are  unusual    and   improbable.      Defendant  was 
not   unacquainted  with  business   customs.      Ue  luust  nave   been   aware  of 
the  inferenot  which  would  necessarily  be  drawn  by   tae   fast   th4t   the 
note  was  left   iri  possession  oi'   the  owi^er*      he    says  he  aaJced   about 
the  note  at    tlie  ti^^e  he  uada   the  payment,   but   apparently  never 
afterward  ::iade   ::iny  inquiry  as   to    ^here  it  was.      'ilien   the  sanner  of 
paymant  was  unusual   in    that   defendant    caused   a  cueox   to  be   drawn 
for  #1,000,    and,   according  %o  his   testiiaony,    txxis   in  pa^iuent  of 
the  note   for  :$750,      There   is  no    explax^ation   of  wuy  ne   caused  a 
cheek  for   |1000   to  be   drawn   in  pajrment   of   a  note   for  #750  with  a«- 
orued  interest   amounting   to   a  few  dollars.      It    is  apparent    the 
Jury  did  not  believe   the  t«stiiuony  of  defeniatnt   and  his  bookkeeper 
with  reference     to   ttip  payment  of   the  note.      It  «%s  for  the  jury 
to  weigh  the   evidence,    and  it   could   reject   evi  lence  w:.ieh  it   deeded 
inherently  improbable.      If  the  triaa   Judge  believed   the  verdict  of 
the  jury  was   against   the  manifest  weight  of  the   evide  ce,    it  was 
hie   duty   to    set    tside   the  verdict    and  grant   a  new   trial.      It   is 
apparent    txiat  neitiier   the   trial    Judge  nor   the   jury  was   oc'vinced  by 
the  evi  .enee  offered   in  defendai.t's  bexxalf.      On   the  other  uar.d,    the 
fact   that  plaintiff  held   the  note   for    such  a  long   tiiae  without   de- 
maiiding  payment   is   a  circumstance  waioh  aiight   tend   to   justify   the 
inference  of  payment.      Ihe  Statute  of  i^imitations,   however,   had 
not  run  when   the  suit  was  brought,    and  it  does  not  appear  that 
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inquiry  was  made  of  plaintiff  aa    to   th*  re&aons  why   she  had  n«t 
praascd  for  payment.      Upon   a  conaidcratlon  of   all    tna   eTidaciOa  w« 
think  the   Issu*  praaented  waa  one   of   fact   for   tha   Jury.      Iha  jury 
found  for   plaintiff;    the   trial   Jud^e  haa   ^proTad  the  Tcrdiet,    and 
wa   oannot    eay  that   it   is    clearly   and  loanil'aatly   a^^inet   tha  wei^t 
of  tha   eridenca. 

Complaint    ie  mada   that   the   attorney  for  plaintiff  waa  per- 
Bitted  to   croas-exaaiine   tha  'bookJlceeper  concavning  antriea  mada 
in   dafandant'e  booka  witiiout   tha  production   of  the  booka.      Theaa 
books,   howeyer,  wara  in  dafendant'a  poasaaeion,    .jid    it  is  fair 
to  preauma  that   if  the  eyldanoa  therein   tendad  to   eatabliah  tha 
dafensa   defendant  would  have  produced   tham* 

The  judgment  la  affirmed. 

▲ynRMKD. 

O'Connor,  P.    J,,    and  l&caure?.y,    J,,    concur. 
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01  OUdL  COUNTY. 
LBO  MILLSR   and  GORDOil    OARBULL, 
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LR.    JUUTICB  MAXCHSTT  DE1.IVERED  THE   OPIMIOB   O?  TIES   COURT. 

D«fend«nt8,  Gar^tll  and  Miller,  upon  trial  by  jury  mn  an 
indictirent  charging  a  oonspiraoy  to  obatruet  juatio*,  w«r«  I'ound 
guilty  by  the  verdict  of  the  Jury  and  senteneed  to  pay  a  I'iae  oi' 
#50  each.      They  have   sued  out   this  writ  oi'  error. 

Miller  is   39  yeare   oi'  age,    barbell   27;    ooth  are  lawyere, 
and  there  is  eyldencein   the  record  that  prior  to   tiiie  iAdiotL.eat 
•a«h  oi*  the  defendants  was  ef  good   reputation.    Joseph  Weisbrod, 
Soloicon  Yaffa  and   Julius  Leavitt,  Morris  ikum  and  Louis  iieyer 
were  also   indicted  on  the  same   cnarge. 

January  14,   1937,  Welsbrod,  Leayltt   and  Yal'i'a,    armed, 
held  up   and  robbed  Meyer  and  Mann  in  their  butoner  snop.      Ihe 
robbers  and  their  victims  although  indicted  witn  killer  and  uarbell 
en  the  conspiracy  charge  were  not   tried.      They  testified  for  the 
People.      The  three  robbers  earlier  on   the   same   evening  in  wuieh   tiisy 
held  up  Mann  and  Meyer,  held  up   a  man  named  Kosset,   owner  of  auB 
automobile,  which  they  took  from  him  and  used  in  robbing  the  batohcr 
shop.      Six  days  later  the  thr««  were  arrested  in  the  eoupany  of 
Henry  Jiraf  t   and  a  girl  named  Velaui  Graves«      At   the  time  of   toe 
arrest   they  had  in   their  possession   two   revolvers  and  a  black-jaok. 
They  had  set  out  early  that  evening  for  tne  purpose  of  ooBAitting 
another  robbery.      Two  indiotments  were  returned  against  these  tcjt— 
charging  then  with  these  robberies.      They  pleaded  not  guilty  in 
these   oases.      In   this   case   they   testified   to   facts   showing   ttieir 
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guilt,      ^ol   YalYA  »rid  Ltairltt   saiA   iiimX,   th.9y  hoped  to   roooitro   coa* 
■  Idtration   for  thoir   t*«tlibony   lit   tti«   conspiracy  easo.      ftiiibro4 
■aid  ho  did  not  know  whothor  ho  would   rooolTO  oonoid«ratioa   for  hio 
tootimony.     LoaTitt  and   toiobroad  had  booA  formorly  oonf iAo4  at  St 
Gkarloi.      Thoy  woro  prOTiouoly  aociuaintod  with  Bol  Yafl'a.    laadort 
Yaffa,   a  Itrothor  of  Sol,   and  Saauol  Millor,   a  rolativo  by  aarriaco, 
alto   tootificd  1*01    tho   Stat«   in   tho   conopiraoy  trial,    "aoplac,"   aa 
thoy   oaid,    to   roooiro  consideration  for  thoir  rolatiTO.  Loavitt 
wao  voll  iotovn  to  KauEuci  and  IKeyAr;   hio  aothor  wao  a  euotoajor.   hcary 
&xaft.  who  was  with  tho  rebbora  and  Miss  CraTos  whan   thoy  woro  ar- 
rosted.  wao  a  lbrothcr*in*law  of  Maaa  and  a  eoasia  of  dofondant 
darttll.     Mayor  and  Mum  isa&odiatoly  al'tor  tho   roboorj  of  January 
14,   roi>orted   it   to  tho  polioo.     ''tajjihxad   oays   that  Koyor  oaw   tko 
tliroo  robbers  on  January  SI,    tne  day  aftor  tho  arrest,   at  a  *ehow. 
«p*  at  tho  Dotootiire  bureau.      Although  Jloyer  had  glTon  a  doteilo4 
diosoription  of  th^  robbers  to   th^  polioo,  ho  did  not  aaouoo   thaa 
at   that   liiiio.      (>arboll    at   that   tij&o  had  not  as  yot   talkM    to   tho 
three  robbors,    nnd  Leo  Miller  h%d  not   then  becone  oonn*cted  with 
tho  Matter  in  any  way.     About   January  24  Abraham  Weiebrod.   a  bwethor 
tf  JoBoph,  who  was  a  post-off  loo  olerk,    imd  Uocrgo  t>.raf  t .  who  oorkod 
for  tho   IntomatioBal  Haryoater  ooaipany,   Tlsited   the  butchers    for 
tho  purpose  of  seouring  l««ieney  for  thoir  brothers,      This  vas  wiU^ 
•ut  the  knowledge  of  either  Garboll  or  hiller.     keyor  and  J^aan   rw- 
fusod  to   talk  about  the  Matter  oxoept  in   the  preoeiAOo  of  thoir  law- 
7or{    thoy  directod  Woisbrod   and  JLraft  to  go   to  Beyer's  hoao  that 
OToninfe:  to  moot   thoir  lawyer,   defendant  Loo  Miller,      killpr  had  boM 
attorney  for  Meyer  and  ifann   for  many  years;  he  had   incorporated   their 
business   and   attended   to    oth«r  legal  guattors.      than   Woisbrod   and 
Kraft      called   that  •▼cniag  at  tho  keyor  hoao.  Miller  was   therw  but 
loft  after  doslirtiai^  to  listen   to   tho  Tisltors.     Meyer  says  ho   does 
hot  rsBiORibor  tho  oonTorsatlon  which  took  place  at    that  time. 
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Oh  th«  night  of  JmnutkTj  80th  (rar%«ll  w*a  askoA  bj  Gaorg* 
K.rsift    tc  procure   the   release  of  hie  brother  tienry.     Ke  Titited   Uim 
relatlTtt  of  the  defendant*  vho  were  then  in   ouetody,   end  reoelTe4 
authority   to    represent   all   the  defendante  exoept  kise  uraTee.      Xhm 
next  day  he   euoceed^d    In  grttirg  defex.dant*  booked  en  a  enarge  ef 
carrying   concealed  weapons.     At   7  p.   k,    ef   that  day  he  talked  with 
Joseph  Weisbrod,    Sol  Yaffa  and  Julius  LeaTitt   for  the  first   tiaei 
that  was   the   saoie   eyening  on  which  killer  refused  to   talk  with  th» 
relatlToe  tvho    interceded  for  defc/idants  at   the  keyer  home. 

January  23rd   Joseph  Weiabrod,    >Sol   Yaffa,   Learitt   and  Kraft 
were  released  on  ball   tlirougn  tiie  efforts  of  Gurbell,  whe  had  re- 
oeived  various   earan  of  money  for  his  eerrloes  fro«  their  rexatlTes. 
from   January  25th  until    the   trial  held  February  4th,    defeiidants   and 
their   relatives  had  nunerous   oonferenoes  with  Giirbell   in  his  effi««« 
Julius  LAHTltt   (alone  of  all   the  witnesses)    says   that   defendant 
Miliar  wae  at   thlB   time  in   cuntuct  ^ith  Gartell.     Leavitt  testified 
to  a  meeting'  between  Garbell   and  killer  at  w^iiok  killer   said  he   rep- 
resented  the  buteners   and  unless  payment   was  made  foi    the  loss   sus- 
tained by  i«lann   unA  Meyer  a  warrant  woul^i  be   sworn  out   in  24  hoars. 
Ue  gives   in   detail   obsceiie  lane;uae,e  by  kill    r   to    Vuat    elTeot. 

Weiebrod,   Ynffa.   Leavltt,    Baciuel  killer  and   leadore  Yaffk 
say  that  the  matter  of  repayment   to  the  butohers  was   disoussed  by 
Garbell  with   those   prasnnt.      Garbell   deuies   tais   and   is   corroborated 
by  Abraham  Weiebrod  and  George  Kraft.      The   evidanae   shows   that   ther« 
was  T>aid  in   all    to   J&rbell   t^e   sui^i  of  $490,   of  whioxx  he  u^ed  |12S  la 
securing  the   service  of  another  lawyer  who   tried   the   oonosaled 
wear)ons   case.     Leavitt,   "velsbrod,    auad  Sol  Yaffa  were   raleasad  en 
probation   for  six  months.      The   s  uree  from  whioii:;   some  of  the  money 
was  raised   to  pay  Garbell  was   eonoeaied  from  him,    as  one  of   th« 
witnesses   says,    to  prevent   an   overoharge. 

February  10,   19:^7,  Leo  itf^ller  mailed  to  Meyer  a  oheak  fur 


'.  y.-'Ji-       ^  ©r^.f 


»'ri) 


■■■•"••  ■:   8«v 


#fiCO  drn«n    od    tixt)  ic^arqutttc  Xz-ust  L  LikTlA^s  ivuk.     Miller   Usiiftet 
that   ti-i.la  w&f   a  loan   to  Meyer  aad  ittjua  Kfedft  at  Meyer '•  reciueet. 
Miller  ales   testified   that  he  had  ffiadt   Bimllar  loaoie   at  praTioMa 
tiaee  anJi  In   corroli oration  produced  anotuer  Ci.fccJc  ^Iven  in  193f 
for  $45  to   the   order  ol'  uc^er  and  Jb^ann.      iifceyer  and  ^ann   told  tha 
police   capt&ln,   when   questioned  by  uiu.,    that  tue  cheeM  rcpresenta4 
a  loan.      Upon    this   trial  juieyer    Lestxl'ied   that  Miller   tv>ld  ain  to 
make   that   explanation,    and   also    testified    that  Mana    told  nia  Ma 
(Mann)   had  been   instructed  lijcewise  by  defendant  Midler,      xieyer   ant 
l^ann,    teuiporarily  released   after   taeir  arrest,    were   directed  by 
the   police   to   go    to   the   State's  Attorney's   office  whera   tuay  agaiB 
said   the   ^200   cheek  from  defendant  Millar  waa   aant  aa  a  loan. 
Meyer   saya  thereupon  he  waa  beaten   and  kicked  in   the  proseoutor's 
office;    at    the   trial   of   this   case  he   exhibited   a   scar  on  his  leg 
as    evideiice.      After  tills  beating  and   threats   that  his  plaoe  af 
business  would  be   closed  Meyer  aays  he  told   "the  truth,"     kann 
also    said   that  ha  waa   slapped  in   the  face  and   struck   on  the  head, 
whereupon  he   too   desired   to   tell    "the   truth." 

Early  on  the  morning  of  thor  day  following  Lao  Miller  went 
to  the  butcher  shop  (as  keyer  and  kann  testify)  and  inquired  how 
they  made  out  in  the  office  of  the  State 'a  At  tomay.  Meyer  told 
Miller  that  he  had  been  forced  by  threats  ;uid  -violence  to  tell  % 
Btory  incriminating  hi»,  whereupon  Miller  da-ianded  the  return  of 
the  money  and  denounced  Lieyer  as   a  liar. 

February  14tn  or  Ibth   Sol  Yaffa,   Leavitt   and  Weisbrod  were 
again  arrested,    and  LeaTitt   saya  (whla-h  is  under;led)    that  he  waa 
beaten  ant^    tortured.      J'ebruary  14th  Miller,    at    the   request   of 
Mann,   went    to   the  Detective  bureau   and   there  met  Meyer  vvith  the 
police   officer,    ani   told  keyer  if  he   saw  the  boys  who  had   robbed 
hia  he   should   identify   them.      :)ef«ridants  Miller  and  Sarbell    denie4 
that  they  aver  met    eaoL  other  before   tneir   arreat  ob   this   cnarga. 
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and  denied  In   detail    any  knowledge  ol'   tnie  payment   ol    aay  money   to 
etop   the  proeeoution   ol'   the   caae   aji^ainat   tue   robbers. 

It    is    contended   in  boual)*  ol'   delendantB   tnat   the   judgnent 
should  be   reyeraed  because   it   is  based  upon   the   testimony   of  ao- 
complices,    which  is  not  materially   corroborated,    is   inherently 
improbable   iind   otherwise   discredited.    Defendants   cite  with  otiaer 
cases  PeoBle   v.    heznilc.    361   111.    145;   People  v.   Kendaa.    366   111. 
385;   Morrison  v.   Beers.    327   111.    139;    People  v.   Le^^^orte.    269   111., 
11,    and   Stephens  v.    Uol'fman.    275   111.    497.      hoTiewing   the   eridenc* 
they  say  tiiat   the   conviction   s4ould  not  be  allowed  to   stand  as   to 
the  defendants.      On  the  other  hand,    the  Sta.te   contends  that  the 
question  of  guilt  was  for   the   Jury,    and   tnat   a  conyiotion  may  be 
sustained  on   uncorroborated  testiiuony  of  aoooutplicea  if  the   Jury  is 
oonrinced  of  guilt  beyond  a  reasonable  doubt,      wit  i  other  cases   tney 
cite   the   recent   case  of  People  y.   Karatz.    365  111.    255. 

Ws  shall  not  undertake  to  furtner  reriew  the   eyidence.      The 
decisions   of   the    courts   are    to    the   effect    that   in    such   cases  where 
the    eyidence   is   conflicting  and  close,    that  a  conviction  may  be 
sustained,   it     ust  appear  that   the  record   is  in  other  resT)ects   free 
from  prejudicial   error.     People  y.   Borslla.    362  111.    218;   People  y. 
D«al.    357   111,    634.      We   think  this   record   shows   the   rulings  of   the 
court   on   the   aduiission   of   evidence  were   substantially   erroneous. 
The  trial    court  permitted  a  witness   (a  police   officer)    to    tell    the 
Jury  that    Solofiion  Yaffa  told  hiiu,    on   or  about  J?ebruary  15th,   that 
Yaffa's  brother  had  given  the  money  to  pay  off  Mann   and  Meyer  for  the 
money   taken   in   the   robbery  to  Yaffa's   cousin,    Sam  Miller,   who  had 
turned   it  over  to   Garbell,   the  lawyer,   who    in   turn  gave   it   to  x-eo 
Miller,    the   attorney  for  Ji-aon   and  Meyer,    and  that  he.  Miller,   ha4 
actually   turned   it   oyer   to    them.      We  ixold   the   adiuission   of   this 
evidence  was  erroneous. 

In   conspiracy   cases   staterusnts  and   declarations   of   co- 
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oonsplratars  mad*  to   accompliaii  or   l'urth.«r   th«  purpose  of   th« 
conspiracy  aro  admlsslblo,    although  mads   out   oi    the   prssencs  of 
the  defendants.      This   apparent    exception   to    the  hearsay   rule  it 
"based  on   tho  nature   oi   the   crime   of   conspiracy,    in  whioxi   the   con- 
spiracy haying  been   formed  the   acts   and  words  of  each  conspirator 
said  or   done   in  furtheraiice   of   the   conspiracy  is  binding  upon 
ea^  and   all   of  the    conspirators.      On   the   contrary,   words  which 
have  no   tendency  to   furtirier   the   conspiracy,   whiou  are  mer«  nara- 
tives  as  to  what  has  been   or  will  be  done,    are  incoiiipetent   and 
should  not  be   admitted   except   as   against   the   def eiidants  making 
them   or  in  whose  presence   they  were  made.      Spies  ▼.    People.   122 
111.,   1,    237;    Samples  v.    People.    121   111.,    547,    551;   People  t. 
Bither.    231   111,    App.,    301;   People  v.   Patris.    360   111.,    596. 
miler  was  not  present  when   Sol  YalTa  is   said  to  haye  made  these 

statemants.      It  was  error  to   adniit   the  eyidence  and  rery  prejuoicial 

were 
since  It  was  given  by  a  witness  who  was  not  discredited  aj/many  others 

who  testified  in  the   case* 

The  record  also    shows  that   the  Virst  Assistant  State's  At- 
torney of  Cook  county  was  penoitted  to   testify  in  behalf  of   the 
People     not   only  to  his  version  of   the  amounts  of  money  collected 
by  Garbell   from  his  clients,    a  transaction  with  which  M  iller  ad- 
mittedly had  nothing  whatever   to   do,   but   to   interject   the   statement 
to  the   effect   that  the   charges  for  Garbell 's   services  were   exorbi- 
tant.     The   State   does  not   in  fact    contend  that    this  evidence  was 
admissible.      The  State  makes  the   technical   answer     that  the  evidence 
cannot  be  reviewed  because,    they    say,    there   is  no  ,  otion   l"or  a  new 
trial   in   the  abstract   of   the  bill   of  exceptions.      While  it  was  not 
abstracted,    the  bill   of   exceptions   does  Bhow   that  a  motion   for  a 
new  trial  was  made  arid  overruled.      We  would  be  reluctant   to   deny 
to  any  defendant  a  substantial   right   for   such  a  purely  technical 
reason.     However,    the   Supreme   court  has  held   ttiat   even   in   the 
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absence  ol*  a  motion   for  a  new  trial  the  question  of  w^isther  In- 
oompetent   eTidence  was   adiaitted   over  objection   of  defendant  mmj 
be  reTiewed,      People  v.   Perlmutter.   306  111,    49  5;   People   v, 
MaJQgek.   360   111.,    261,    267.      The   former  rule   requiring  the  aotioi 
for  a  new  trial   tat  be  preeerred  in   the  bill  ef  exceptions   is  no 
longer  applicable.      It  is   sufficient   if  it   appears   from  the   reooz^ 
that  a  motion   for  a  new  trial  was  in  faot  made  and  oTerruled. 
People  V.   i^elly.   288  111.   App,    57.     Moreorer,  whether  guilty  or 
Innocent,   defendants  were  entitled  to  be   tried  according  to   the 
law  of  the  land. 

The  judi;ment   is  reversed  and  the   cause  reuianded. 

REVER3FJ)  AKD  KSkAKI}SU}. 

O'Connor,   P.    J.,    and  MoSurely,    J.,    concur. 
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MR.    JU STICK  MATCUSTT  I2KLIVXRSD  TUB   OPH^IOH   OP  THl    COURT. 

On    July  19,    1937,    two   prooeedizitiS  by  way  ol    irifomiatlon  wcr« 
filed   against  defendant   Smith  in   the  kunioipal   court   of   Uiica^o. 
The   first  wae   docketed  as  General  Ho*    1,478,981;    the    second   as 
1 1 478,9 32.      In   each   case   tee  inforiiiation    charged  that   defendant 
Sbiith  was  guilty  of  a  violation   of  Paragraph  439,   Chapter  3d,   w/iich 
defines   the  crime  of  taiiipering  witn  any  motor  re  .icle.      (See  Hurd's 
Revised   Statutes,    1935,    caap.    33,   p.    1185.) 

The   first   information    charged   that   defendant  wilfully  and 

unlawfully  and  without   the   consent  of   the  owner,    one  i:amey 

Cwierenga,    shifted,    changed   or  moved   the    starting  device  or  meohan- 

ism  of  a  motor  vehicle,   namely,    a  Itash  sedan   auto^iobile.      In   the 

second   case   the    information    charged  defendant  with   a   sixLilar  offense 

in   the    saiue  manner 
in   tttmp  rin^/with  a  Pl3rniouth   sedan  automobile  owned  by   Josepli  i^aiaka 

in  violation  of   the    same   statute.      The  defendant  was   admitted  to 
bail   and   the   trial  postponed   in    each   case  until    July   23,   1937. 
On   that   day  he  was  arraigned,    and  as  the  record   snows,   pleaded 
guilty,    the   court  having  advised  hi«  of  his  rights  (including  ftis 
right   to  trial  by  Jury)    and   eaqplained   the   consequences  of  a  plea 
of   guilty;    defendant  persisted   iu  his  plea.       ihe   court   received   and 
recorded  the  pleas,    examined  witnesses   as   to   aggravation   and  miti- 
gation  of   the  offense,    and  in   each   case   found  defendant   tuilty   as 
charged,    entered   judgment   "'ith   sentence   to   pay  a  fine  of  |5C   and 
to  be   confined   in    the    louse  of   Correction   for  six  months. 

AS  near  as  we   can   ascertain   from   the   confused   record  pre- 
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tented,    the  next  proceeding  In    the  m&tter   took  plu.oe   on   Beptea^er 
SO,   1937,   when   defendant  preseiited  a  motion   in   th«  nature  of  writ 
of  error   ooraju  noble,    ae  proYided  for  In   eeotion   21   of   the  uunioi- 
yal   Court   act  and   the  Rules  of   the  Municipal    court.    (Hule  209   o. ) 

Defendant'*  petition    stated    tjiat   defendant  was  not   guiltj 
of   the   tampering  alleged  or  violation   of   any  law;    that   at   the 
trial  he  was  not   represented  by   counsel    ^oid  had  no   opportut.ity   of 
procuring   counsel    to   represent  him  and  advise  nim  of  his   rights; 
that  he  was  of   a  highly  nervous   and   excitable   tei.peraaiant   and  had 
a  great     fear   of   the   courts   and  of   court  procedure,    and  that   due  to 
this   condition  he  was   rendered   speechless   at    the  hearing,    and  was 
therefore  unable   to  present   testimony   showing  a  meritorious   defense; 
that  at  the  trial  he  was  advised  by  the  arresting  officer  to  plead 
guilty,    and   that   in    such  case  he  would  be   discharged,    and  that   taking 
the  officer's  word  for   it  he  pleaded  guilty;    that  he  was  free  froa 
any  nuigligence  and  guilty  of  no   fault  in  failing  to    apprise   the 
court  of  his  mental   condition   and   tho  facts   surrounding  the  case; 
that   the   facts  did  not   appear  of   record  and  were   then   and   there 
unknown   to   the   court;    that  had   the   court  known    said   faets   the 
court  would  not  have   rendered   the  Ju:^ent   against  hi«.      The  peti- 
tion in   each  case  prayed  for  a  new  trial,    and   that  petitioner  be 
discharged* 

The   State's  Attorney  made  a  motion   to   dlaiss   the  petition 
and  on   the  same  day  (namely,   September  20,   1937)    the  motion  was 
granted   and   the  petition   distklssed.      On  liovember  a,    1937,    tne 
defendauat   (in   each   case)   preser.ted    to    Uie   court   a  motion   asking 
that   th«   order  of   September  20,    1937,   denying  defecd»:.t's  pettion, 
be  vacated   and   set   aside   and   a  further  hearing  had  upon   the  petitions 
fll*d.      I'he  motion  was   (la   each   oase)    supported  by  an   affidavit  or 
petition  which   stated   that   defendant  had  beeii   charged  as  heretofore 
alleged;    that  he  was  not    represented  by   counsel;    uad  no   opportunity 
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•f  prveurlng   counBel   to   repraaent  his  and  adTlse  his  of  hla  rlgbts; 

wae   of   a  higiay  nervous   lUid  oxoitatlo   to.uporament ,   had  a  graat   ftar 
of  the   courts   and  of   court   prooeduro,    and   due   to    t-ia    condition  was 
renderod  apoochiloos  at   tho  hearing;    that  ho  was  t  oroforo  unablo 
to    set  up   testimony   of   a  ui>^ritorious   defense;    that   at   the   trial, 
due   to  his  nerrous   condition,    "he   could  not   distinguish  between 
right   and  wrong   arid,    therefore,    bein^   iiisans   for  the  period  of    tias 
in   which    the    case  was  being  heard,  he  was  unable   to    apprise   ths 
Oourt   of   the   faet   that    tltft   two   arresting  officers  had  told    lia   to 
plead  guilty   and   the   case  w  uld  be  oYsr  and  he  would  be  glTsn  pro- 
bation.     Taking    the  officsrs'   word  for   it,    due   to    the   faot   of  nis 
insanity  iiis  plea  was   that   of   guilty,"        Ths  al'fidarit      lurtner 
all9ged  that   the  advise  of  ths  arresting  officers   to  him  was  a 
gross  ariv-l  wilful   fraud  upon    the   oourt,    and  therefore   the   defendant 
was  deprived  of  presenting  his  testimony  of  his  crazed  condition  at 
the   time   the    said  tampering  was   alleged   to  have    taken  place.      Ths 
petition  was  filed   and  a  rule   entered  on   ths   State's   Attorney  to 
answer   instanter.      The   State's  Attomey  on  iiovsmber  30,    1937,   nads 
«  motion    to    strike   ths  petitionij      ^  1   h  was   deiiied.      The  motion 
for  a  new  trial  was  allowed  and   the   cause   set  for  trial   on  3eoem- 
■ber  3,    19  37,      Defendant  being   attain   arraigned  pleaded  not   guilty, 
sleeted   to   waive   trial  by  jury,    and    th**   cause  was  by   agreement   be- 
tween  the  parties    submitted    to   the   court    for   trial,      Ths   court 
after  hearing  the   evi'lence  found  defendant   guilty  as   charged  and 
ordered*   that    the  finding  be   entered  of   record.      ^  n   the   same  day, 
(Decamber  16,    1937)    defendant    filed  in   ths   cause   an   application 
to  be  Admitted   to   releass  on  probation.      The   oourt  heard   tne   evi- 
denos,    found   that   defendant   had  never  previously  bean   convicted 
of  any   orlme  or  misdeaieanor,    tnat  he  had  no  means  waerewith  tc   pay 
any  fine;    that   the  offense  was   such   tjiat   defendant  uilght  be  ad- 
mitted  to   release   on  probation,    and  it   appearing    to    the   satisfac- 
tion of  the   court   that   there  was  reasonable  ground  to   expect  de- 


»iaiJ    £0   boxM    ■'     '.--^vt   -10 "I  »ii«aal   :, tiled   ,»xo'leic         ,  ^iio'X>-    bn«r   tfi^% 


'.tVj^f.j't'tii   -irf. 


^^*.  aaw  ijyl 


.;.«r    r;flit«r'^B.t     >'i 


■■  i;Ti36iJBl 

x-toai  « 


iXi::,   to 
e  a. 

ftrlT      ,80i  Iff   af>>T..; 


fandant  ml^ht  be   r«l'orm«d,    ^oil    that   th*   Interests  oi    ooeicty  woulA 
be   aubBeryed   11'  he  was   ruieased   on  probntlon,    it  was   orderod  th« 
application  be  granted.      He  was  pluced  on    probation   lor  a  period 
ol*  ene  year.      ]i'rom  the  order  of  De  member  16th  the  i'eople  hare 
proeeeuted  theee  appeala,   whioh  hare   oeen   ceneoiidated  lor  nearing 
in    thie   oourt   as  lios.    40098  and  40099. 

The   eyldence  heard  has  not   been  preserTed,      Defendant  has 
not   appeared   to   support    the   Judt^ent.      The   otate  poiiits  out    that 
the  motion   substituted  for   tixe   rrit  of   error   coram  ftobif  at   ooiumn 
law  by  section   12  of   the  Praotioe  act   and   section   21   of  the  iiuni- 
olpad   Oourt  act  xiua  tiot   extended  the   scope  ol    tae  proceeding;    tuat 
as   the  writ  was  limited   eo    tiie  motion   is  limited   to    the   correotiea 
of  errors  of  fact  wJaioh,    if  Jcnown  to   the   trial    court,   would  hare 
prevented   the    entry  of   the   juda)^ent.      It  nas  beei:    so  aeld  in  numer- 
ous  cases   of   ^/hion   it  will  be   sufficient    to    cite  People  t.    JrookSf 
326  111,    266,    and   Jaoobson  ▼.    Aah^inaze.    337   Hi.  ,    111.      Practi- 
cally all    the   cases  hold   (and    there   i8  no    case   to   the    contrary    so 
far  aa  we   are   advised)    that    the   insanity   of   a  defendant   at   the   tiae 
of   the  trial  was  one  of  the   errors  of  fact  Thich  oould  be   corrected 
by  the  writ   and  may  be   corrected  by  the  motion.      People  v.   jarunj. 
346   111.    449. 

The   State's  Attorney  objects   that    the  petition   of  defendant 
stated  merely   oonoluaions   and   saya   taat   defendant  must  have  ioiown 
of  the   alleged   error  of    fact   at    the   time   of  tiie  original    trial.      W« 
assune  tuat  a  person    insane   could  not  be   found   to  haTt    aaeh  Imowl- 
edge.      The  State   challenged  the   sufficiency  of  the  petition  on   the 
grounds  now  urged   for   reversal   but  was  overruled  by   the   court,    the 
motion    to    strike  being   denied.      The  appeal    is   tajcen   from  the  Judg- 
ment   entered  Decen-.ber  16,   1937,    not   from  the  order  of  i^ovei..ber   30, 
1937,    denying  the  motion  of  the   State's  Attorney  to    strike.     The 
State   took  part  in   the  trial   and  the  evidence  upon  wnioh   the  court 
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A«t«A  ia   in    tiie   record.      j>'ot  au^^t  we   o&»   gu«Ba,    coibpctcnt  medi- 
cal  tind   other  evidenc*  muy  hare  been    eubb^ltted   teudijig    wo    aiiew 
that   del'endarit  was   insane  at   ttie    tii/ie   oi    the   l  Irst    triad,   beyond 
a  reasonable   doubt.      The    record   in   very  uiucii   conluaed.      It  has 
been  dil'flcult   to   ascertain   tlrie  tioie   sequenes  ol'  ereLts  prsserred. 
In    thie   condition  of   the   record  we  nold    tns   Jud^^uent    should  not 
bs   rsversed.      It   Ib   afl'iraed. 

AFfZEUD. 

O'Conrjor,   P.    J,,    and  tcourely,    J,,    concur. 
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The   record   in   this   appeal   presents   issues  ol'  fast   sod 
law  iiimilar  te    those  which  apear  in  jPeople  pi"   btate  of    Illii  ois 
J,    Fred   :i.    Smith.    Gen,   lio.    40093,    in  wuicix   aii   opinion  has   this 
day  be«n   filed.      These   issues  of   fact   a<id  law  are   fully   discussed 
in   that   opinion, 

Jt'or  the   reasons   there    stated   in   this   appeal   also    the 
Jttd^lKttnt   of   the   trial    court   is   affiriaed, 

O'Connor,  P,    J.,    end  It oSu rely,    J,,    concur. 
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MR*  vRssmisG  JT7CTIC3  tRian} 

mUYSRSD   THB  OPIHIOH  OF  TEJ  CODBT. 

Catherine  Poley  Ijrought  siait  to  recorer  daaa^eB  for 
personal  injTjries  sustained  ty   her  while  riding  as  a  guest  im 
an  automobile  driyen  by  defendant^  whioh  collided  with  a  heary 
fuel  truck.  The  complaint  consisted  of  three  counts,  each 
charging  wilful  and  wanton  conduct  on  the  part  of  defendant. 
Trial  was  had  hy  jury,  resulting  in  a  rerdiot  finding  defendant 
guilty  and  assessing  plaintiff*  s  damages  in  the  sum  of  $;1,000. 
I>efendant  thereupon  filed  two  written  motions,  one  asking  that 
the  court  enter  judgment  in  faror  of  defendant  notwithstanding 
the  verdict,  and  the  other  for  a  new  trial  in  the  event  the  court 
should  overrule  the  first  motion.  The  court  continued  the  motion 
for  a  new  trial,  and  upon  the  hearing  thereof  entered  a  Judgment 
in  favor  of  defendant  and  against  plaintiff  notwithstanding  the 
verdict,  from  which  this  appeal  is  taken* 

The  facts  disclose  that  plaintiff  was  employed  to  do  house- 
Work  in  the  home  of  defendant  at  a  stipulated  salary,  f7  a  week.  Oa 
the  day  of  the  accident,  Decemher  6,  1934,  she  accepted  her  e^jloy- 
er's  invitation  to  ride  as  a  guest  im  defendant's  autoBiol)ile  fr«» 
her  hone  to  the  loop*  The  parties  left  defendant's  home  in  a  two- 
seated  Auhum  coupe©   uefendant  was  at  the  wheel  and  plaintiff  sat 
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woal  ftXxcroc©^>;/    a » Jixfibo^leo  ai  d-sew:.!    .   -^.'^-      :-      '^  ■    "- ;    •  ;  "  v^l   -^'xs 
Jas  1:'ii;?nxr:Xg;  ba^  Is.9riT/  sili   its  saw  SHx^&nelsiii       «9<iifoo  rixi;«;x; 
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to  h«  right,     irrlng  eranu.  rune  north  aod  south,  «,«  «,», 
0P«,TI11,  aronuo,  a  throueh  »tr«t  running  M.t  and  w.t.   on  th. 
north  Bide  thereof.     Th.  Int.re.otlon  le  what  1,  in<nm  a.  .  -f 
I«t.r..,tlon.  and  Irrlne  aronu.  doe.  „.t  or.eo  .r  Intero-t  OruwU. 
.»  th.   «outh  .Ide   thereof,      ilx.   e.„th  .Id.   of   BranTlll.   aT««,  at 
Irrlng  avenue .  1b  the  north  l,ou„dary  of  a  cemetery,  and  h«i  .  iar„ 
wlr.    or  -etal  feno.  at  the  boundary  line.     The  nertb...t  comer  .f 
the  two  Btreet,  1b  „oe.t  and  open,  and  a„  apartment  building  1, 
located  on  the  norttateet  corner. 

It  appearo  frc»  the  erldenoe  that  Irrlne  .T«..  hae  .  c— 
pact  covering  ,f  g,av.l  and  tar,  and  »a„vllle  avenue  1.  paved  .ith 
^sphalt.     It  IB  conceded  that  on  th.  day  of  the  «cld.nt  hoth  Btreet. 
-e  covered  ^th  .no,  and  Ice  «.d  were  ellppcry.     xrvlng  .venue  1. 
appro^^tely  30  feet  wide  fro«  our.  to  cur*,  and  OranvlUe  aven« 
l8  about   50  feet  In  widi->i       a-   *.a. 

in  width.     On  the  northwest  comer,  about  ao  f„t 

-on     Of  oranvllle  avonue.  and  on  the  we.t  .Ide  .f  Irving  avenue.  1. 
«  .top  .Ign  f..,„,  „„,,,  ,,^^^^^^^  ^^^^^^  ^^  ^^^^  ^^^^^^ 

cranvllle  avenue .  a  preferential  or  through  .  tree  t. 

defendant,  wh,  wae  fa„lli„  ,uh  the  neighborhood,  having 
-iven  over  the  Intereectlon  Beveral  tl...  a  day,  ^ew  of  .he  b^ 

elga  at  the  nortlwest  comer*     she  ^s  drlvinf,  v, 

"•  ^«  drirlng  her  automobile  in  a 
southerly  direction  near  the  middle   of  1.^, 

aran^ille  a.enue.   at  a  .peed  Tl       V  ^"'^'"  "   "^  ^^^^^- 

Bpeed   Of  about  25   to  30  miles  an  hour,     s  she 

::::::  "^^^"'  "^-^  '^^  •-  -^^^^  ^-  -  =»«  -^»  o-  - 

--with  a  w.Bthouna  .otor  fuel  true,  on  the  .,uth  half  .f  ..„. 
a-  the  oolllBlon  the   tr«.  drlve?^^-  hide   to  the  left,  m  ..,„ 

art  :r"t"*  ""^ ""  -^^^  *''•  ^-"—  -'  —- 

car  did  not  stop  in  time   and   struok  the  ri.ht  f.     .     . 

"^^  ^^®  ^is^*  front  Bide   of   the  truck 
a  point  approximately  above   the  hub  of   the  ri.ht  r       . 

"uo  oi    tne  right  front  wheel,  ^ter 


aio9fi(  bHB   tdiaos  &ns  rtJion  Qotn  euavra  sjoiYiI     .itxigiit   xeif  o* 

mdi  no   ,*3»jf  ftHc  ia^e  yclnna's:  ^esi^a  ri^viro^rfit  «  vsuxrers  •IHrnBid 

*T»  J3  ax:  B^^a^  ■!  iisifw  31  aoiJj>dui9^irJ:  arfT     .  lost  erf*  abia  ffi^on 

©IXivitxjTiy  ito^a-iQ^rd  ro   nao^o  .'or:  3oof>  &aasvs  ^nivnl  ban  iOOttfi^mm^gk 

^<»  xejC!  L    .      _    .  ,  iviiotf  ad;^   J'iS   aona'i  Xjs^oci  ..:o     axlw 

.•:■'••"■;■    *■    r .;    n5    tt^;f>?ooX 

^ix'.v  bevaq  ax  ei/ncv.-.   ei:.  <  r     i^r'/r^    so  vnityvoo  oo^aq 

ax  sim^^a  ^laXvxI     .-(^©QqiX*;  orb  vtanB  di  h*  ho'£ii'VO&  &t9v 

•uriiv.'  slllrti&nB  iat&  t^Hsso  oj  a'x»®  aoi't  sfelw  v^ost  OC  ^Xs*i3i«ixe"t(?irjB 

^EUtQ^nz  s-salotf  QO.ia  a;t  oUtet*  gisiJoaiib   td^tiofi -sitiojEsl  nria  ta#«  * 
♦  J9®ida  xlgjcrotflv  Jnoxalfi^q  s  ««JiaoT^   sXXJfcvnsTO 

fToKi  eii;t   lo  ./anil   t\^'-'   :•    iCiJii;^  X^j^dvaa  nolv  osais^ni  fiifv    xero  KsvJtTb 

.    sXicfoa8)i^«a  "xsif  aeXTixfe  susv  odB     •larrroo  *8©^*xoii  #i(f  iA  asia 

Jbai£o*}oxqqii  sria   o^  tSifnevs  ^o-^^'^^   'io   «X^&iai  ««£-    i-^tirr  nri^os^rifo  \,X'3:©if;fff08 

ox£a  a      ,'£,,oi{  -a  3olim  OS  oJ    cl2  c^ifod"-^.   ^0   &3Sq:B  ,   an&TB  elli^nx^ 

of  ^^oists  i.  .  ,f.rrr'^v^  inir^l  gsof©^  X^*'   *X^  *ij^<-'     . -nrr*»)T£:  slilv 

iojji3  sr:  •  '■   eaffl:^  ai  (jfiia  iott  hth  rtJfec 

T«;tlA  .Xeoiu.  iao..-.  jxl^i_   ■..  -'/o«f^  'iX»*«HiJbc©«^gs  #ifloq[  #  #a 
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th«  Impaot  defendant* B  oar  was  facing  w«0t  or  nortfawstt  and  Xhm 

truok  was  facing  southwest • 

Bef ondunt  wae   thrown  from  tho  front  soat   on  hor  kaaas  t« 
the  floor   of  the  ear*     Her  head   b truok  the  windshield  artf  the  f] 
thereof  I   re&ultlng  In  a  hemorrhage   of   the  faoe  and  head»  also  rarloas 
hrulsee  and  oontueiona   over  the  handuf   elbowe  and  both  kneea*     3ke 
hied  profueelyy  and  was  removed    to  the  ifdgewater  hOBpltaly  where 
X-r&ys  were  taken*   disclosing  a  chip  fracture  of   the  right   thioA)* 
Thereafter  a  plastic   operation  was  performed  on  her  faee  and  fore- 
head »   suturing  two  deep  lacerations  oyer   the  left  side   of   the  fere- 
head  and  another  over  her  oheek*     The  attending  physician  diagnosed 
the  condition  of  her  head  as  helng  a  narked  ooncusslon  of  the  brain. 
She  remained  at   the  hospital  approximately  a  month*  and  for  soae 
time  thereafter   remained  under  the  deotor*8  eare*     The  hospital  and 
doctor*  3  billf  amounting  to  $550p  was  paid  by  the  truok  companjy 
"nho  also  gare  plaintiff  $1*100  mnder  a  corenant  not   to  sue* 

It  is  conceded   that  slnoe  this  is  a  BO-0£j.led   ^guest"   case* 
plaintiff  was  not  entitled  to  recoyer  unless  dafendant  was  guilty 
of  wilful  and  wanton  conduct}   the  question  of  negUgenee  does  not 
enter  into  the  controyersy*     Upon  the  question  of  wilful  and  wanton 
conduct*   plaintiff  offered  the  testimony  of  another  witness  besides 
herself.     Plaintiff  testified  in  substanoe  that  on  the  day  in  questim 
she  had  been  invited  to  ride  with  defendant!   that  she  was  sitting  in 
the  car,    to  the  right   of  the  driver;   that   they  were  riding  in  the 
middle   of   the   street,   and  were  about  one-quarter  of  a  block  away  frai 
Granville   avenue  when  she  first   observed   the    truck  with  which  thoy 
collided!    that   the  triKjk  was   then  about;  75   or  80  feet  away  aad  about 
the  same  distanee  from  the  intersection  as  mM  defendant' e   car;    tiiat 
she  had  enough  experience  in  riding  in  automobiles  to  approximate  the 
speed   of  a  car^   and  estimated   that  defendant  was  driving  about  26 


••^« 


&di    b£i£i    ti3&16idiT.O:. 


••x®j*7  tXrj;t±^QOii  xs^swe^dS?.  sxT*  od-   &eTo«f-of'i-  ajs^f  bast  iXl^iiM'iO'iq,  fcolcf 

»iii:i5«cr  erfd"  ""io   aolP-'J-cnco  fjo*:'; ..olii.ba.oo  orii 


f  ,r^^  ^:• 


•.:-.:  ^1^'^i^cj^rf J-   eali 


ioti  3CQb  oouij^IX^iSn  "10  «.• '  .■;     a.".,    1* 

aoft.t?:!£'cr  a^iCTiffxv,   TOrfctoii^  to  "chqox^.^    -  <  -  nubnoo 

eel  ®rtU    '                                  ;ifl.si)K©ls5  ii^.. .  .                                 .--{a 

oxu*   ni  iinxijix  3-ie»w  -^eij;?   cfjerf*  jx«txxo  s.:                                  ,    ^-xi^o  ad# 

fifia  nar'*-  e«;a®v.c   eXXiyxt^tO 

^JiJOtTs  ;.:•  .>?  3£cswTtJ   si;.                ib9f)iXXO0 

Si;   d'liOd'.L,  .ifixvi  ....         


Billee  an  hour   or  nore  ae   they  approached   ararrrillo  uvenuo,     :;h« 
thought  the    truck  was   coing  at  about  the  maom  rate   of  opoed.  Slfclnr- 
tiff  teetlfied  further   that  she  had  not  noticed  any  atop  elgn  to  tho 
right*  becnuBe  she  was  not  familiar  vlth  the  neighborhood »  ¥ut  %hm 
undisputed  erldenoe  diecloeoB   that   there  wau   suoh  a  elgn*     ^t«r 
learing  defendant*  b  houee^  irhloh  wae   only  about    txio  or  three  blocks 
from  the   scene   of   the  accident »   no  Btepe  ?rere  made  by  defendant  up 
to   the   time  of   the  Impact.     Plaintiff*  e>   deacriptlon  of   the  erento 
immediately  preceding  the   accident  are   ae  follows 2     "Aa   our  oar  v&s 
passing  the  oomer  and  entering  into  (^anrlllep  x   thlnJc  it  was  going 
even  a  little  faster,  maybe  bstwaen   tisenty-f ire  amd   thirty  mileB  an 
hour.     The   truck  was  going  west*     The    truck  was  to  the  south  side  of 
the  street  headed  vesty  as   the   front   of   our  oar  passod  the  north 
curb-line.     The  truck  was  headed  west  when  I  first  saw  it,   and  it 
then  turned  south.     It  was  on  the  north  side  of   the  street  at  first 
and  then  turned   south  to  the  left  of  Mrs.  Mitty's  machine.     The  truck 
was   to  the  left  or  south  £ide   of  the  center  of   (Sranville  at  the  tiao 
the  two  cars  collided.     Otir  car  v/ae  around  the  center  of  the  street 
at   the  time*     "iThen  the   truck  stopped  it  was  quite  a  waye  frai  Irriag  - 
out  in  the  street  on  Granrille.     The  front  end   of  it  was  past  Irring 
ayenue,   to  the  T^^est  of  it,   on  QranTllle.     JTot  quite  half  of  the  truck 
was  past.  ♦**     A'B  we  were   drlring  south  on  Irving  and  Just  as  I   eaw 
the  truek,  Urs*  Mitty     Bcreased ,  when  the   truck  wae  about  the  saao 
distanoe   away.     The   truck  was   abou^  a  quarter  of  a  block  from  the 
corner  when  she  soreemed.* 

\%lter  W*  Bader,   the  other  witness  for  plaintiff »  wae   tbs 
driver  of   the  truck  ^'hich  collided  with  defendnnt's  car*     He  was 
in  the  employ  of  the  Silver  5'lyer  Petroleum  Company,  and  was  driving 
a  3-1/2  ton  Diamond  T  tank  truck  west  on  Granville  avenue*     ^s  bs 
approached  Irving  avenue  he  saw  defendant's  oar,  whioh,   accordine   to 


,*>i;-«&Y;.-  ollx-m^'fZ   5c'r'c.. cTcr     VBd^  3a  •tcmb  to  tuQil  £i&  a&Xin 

&dC  ,    -.^.r-.,-.  ^r.-   ^.    ,.  gjie   92Mfios</  tiii^ii 

■t;;.v  1.       ♦  v_  • ;    ^^  -c-jj  •-•.«vis-..i«j  (siAUSbiys  &s;?srqaljbiw 

as«r  230  •;j;i?o  swo.IXat  8«  «5E6  is^S^li^oa  mii  sH.t&«»»iSS  Y-i^^-s^J^Si^al 

J«#SOXS   Sii^    5»9S43<i   XJB€.   tiiO    ts    ^-fioxt    ®4C^-«MB   -t^ffi©^  68&S©fC   S&^'iia    stdi 

3fsi;Tw'  5;i£5     .ajjiilojsE  ^'^j^jiai:  tsil?  lo  UbI  biU  oi  dime,  b^i^yi  nmU  bam 

9sis^  &ii;f    is  Bllirn^'^'   t®  xs;;?!::..;    --^-    "Jo  frfcia  j^i'ifor  to  JlsX  ©^"*  oi  aatr 

i^^i$a  od3  19  "ssiiiee  adi  fcis^oxs  aew  ie»o  ti;0     *boQ£LLoo  a^BO  o.vct   sx£* 

^riivxX  i-isui  '^^^'  ^-^   *o  ■'^Ete  tnot^  ©xfT      »*XX/th^1'^-   £io  *^9T!<ta  sAi  ti'x  ^vo 

livtJii  &Ai  to  "iXjsd  ©iJx'p   iO/i     ♦sXXivHsiC'  no  <ii  to  ctaev/  exf^  a 3   tsun^wa 

ir.sa   I  UJ3  Uriijl  'asiB  gitiril  no  44  wo  a  gaiTisfi  «%fW  ©^  aA     •'- *   ,  ^  '':-^  -;.--v? 

8ji  Q.*     ••imcTr;  oXXivHstO  no  Jaaft-  i^oui;^  3Lk«;>  T  baoa^^id  sw)  s\LS  a 
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hlB   opinion»  wao  btlnrr  drlren  alone  Inrlng  nreww  towurd  the 
Intereeotlon  at  about  28  nllee  an  hour*     Hlo   toBtlnonj  of   tho 
erontB  leoAing  up  to   the  collieion  le   ar  f  ollowe:      *I   ime  betvaen 
twenty  and   twenty-fiye  feet  east  of  irhere   the  curblnge  aoet  on  XihM 
east  Bide   of  Irrlng  and  the  north  elde   of  C^anrllle}  when  I  first 
obBerred  defendant'^  car  whloh  was   then  about   the   same  dletanoe 
north  of   the  north  ourb  line.     It  waB  being  operated  about   t^/enty- 
eight  milos  an  hour*   ***     There  Vae  a  Btop  Blgn  on   the  northwest 
corner »  about   twenty  feet  back  froK  the  curb.        Z  wae  familiar  with 
the  nei^borhood,  harlng  driven  there  repeatedly.     I  knew  that 
OranTllle  wae  a  through  or  preferential  street.     I  was   operating 
my  truok  to  the  rl^t   of  the  center   of   the  street,   and  I   Judge   that 
Mrs.  Mitty  was   operating  her  oar  In  about  the   center   of    the   street. 
It  seemed  that  Hire,  tfltty  tried  to  apply  her  brakes  and  make  a  etop» 
but   that  her  ear   started   to  go  faster  and   that  she  started   sliding* 
AB  I  was  coming  west  on  Granville,  I  was  about   twenty  feet  east  tf 
Irving  when  I  noticed  that  the  party  in  this     08ir»  Hrs:  Mitty,  could- 
n* t  stop,   so  I  made  a  swing  to   the  left   to  try  to  prevent  an  accident 
lOdch  I   saw  coming*     I   ewung  to  a  southwesterly  direction*      The  left 
front  wheel  wont  over  the  curb   to  my  left  and   the  right  front  stopped 
ri^t  up  at   the  curb*     Her   oar  came   on   across   the   street  and  hit  my 
right  front   end.     It  was  the  left  front   of  her  ear  that  hit  mine*  Her 
oar  swung  completely  around  and   isi&b  headed  west,    the   same   sus  mine*  I 
got   out   of  my  truck,   and   saw  that   the  lady  with  her  was  hurt** 

Defendant  concedes   that  in  passing  on  a  motion  for  a  Jud^Mnt 
notwithstanding  the  verdict   the  court  must  look   solely  to   the   evi- 
dence  of   the  plaintiff   and  vl«w  it  from  its  aspects  most  favorable  t« 
the  plaintiff,  but  her  coimsel   argue   that  there  is  nothing  la  plain- 
tiff's evidence   to  Justify  the  verdlot  finding  defendant   guilty  ©f 
wilful  and  wanton  conduct.     It  is  urged   that  Mrs.  Mitty  tried   to   stop, 
"but  beoaUBs  of  the  slippery  condition  of  the  parement  ms  unaUe   to 
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lo  ,  '.iisa^^*   so  *asw  'gHiaoo  aaw 

J"?©!  ewIT     »x«oJ:doo'ixo  iclT9*B®T7ifcrjL-  sm/iva   x     .saiejoo  wjsa   I  iloiriw 
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.:•{,'    o.;    vXeXoa   ilcol   :-:.Ula  J'Ci^oo   .;..;'?    ;fc  J. ■■■;:.:! v  o/to    >ini!>KaiJar{iiw;fOII 
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control  her  oar;    that  it   skidded  out  into  Orr-nrille  ■-▼erraCf  naklflt 
the  Impaot  unavoidable*  and   ?ilthough  dof endr'jit' b  couniiel  are  willia* 
to  conoede   that  defendunt  aight  hare  been  (niilty  of  negHceneei    thej 
say  that  the   avidenoe*  when  Tlewed  from  ita  aspect e  moet  farorable   te 
plaintiff,   does  not   shov/  any  willfulneBs  or  wantonneBS. 

The  lav^  is  well  settled   that  v/hero   there  is  any  eridenoe  la 
the  record  fairly  tendin^^  to  show  euch  gross  want  of  oaro  p.b   to 
indioate  a  ^/ilful  disregard  of  consequenceB   or  a  wlllinGaesB  to 
inflict  injury,   then  it  is  a  queetlon  to  ¥e  determined  "by  the  jury 
whether   or  not   the  negligent  conduct  of  the  defendent  amounted   to 
wantonness   or  wilf illness.     (Mantonya  y»  yilhur  Luaiber  Co»y   261  111* 
App.  364;     \<alldren  ^prese  &  Van  Co»  v.  Kru^,   291  111*   472;  Breaeir 
T»  Lake  iJrie  &  W.  R«  Co>,   318  Ill»  11.)       /Jid  it  has  be«n  oonsistently 
held   that  a  trial  court  should  nevar   take  a  case  from  the  Jury  or 
direct  a  verdiot  for  the  defendant  "?;her3   to  co  bo  is  to  determine   the 
wei^t   of  the  plaintiff » a  evidence;    the  court  is  limited   strictly  to 
determine  whether   or  not  there  is  any  evidence  fairly  tendini  to 
prove   the  facto  alleged.      (Kinsey  v.  .liaaieriBan,   329  111.  75;  Mirich 
■''•  T»  g»  ?oraohner  Contracting  Co.,   312  111.  343.)     /vpplyiBg  theso 
well  settled  rules   of  law  to  the  case   at  "bar,   we  find  from  the  un- 
disputed evidence   that  def.3ndant  was  thoroughly  familiar  with  tho 
intersection  uhere   the   sicoident  occurred;   that  a  stop  sign  to   ttao 
north  of   the  intersection,  "with  which  defendant  ^s^as  familiar,  re- 
quired her  to  "bring  her  automohile   to  a  full   etop  before   driving  out 
into  the   through  street  where   traffic  had  a  ri^t  to  proceed  without 
stopping;   that   she  approached  this  intersection  at   the  re.te   of   twenty- 
five    ^0  tliirty  miles  an  hour,  notwithstanding  the  slippery  condition 
of   the  pavement   to  v.hich  all   the  wi-nesses  testified.     This  consti- 
tued  a  prima  facie  case   which  the  Jury  were   justified   in   taking"  into 
consideration  together  with  all   the  evidence  in  determine  whether  or 
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not   dofendcnt  wr.c   mllty  of  vrllful  end  wanton  conduct.     Tim 
mant   that  defendrnt   tried   to  ctop  but  waB  tuibblc   to  do  ao  b6oau«« 
of   the   Rllppery  condition  of  the  parement  la  an  ricvment   that  uL^A 
properly  hcve  been  nddreceed   to   the  Jury  In  ancTrerlng  the  charga  tf 
TTllfulneBB  : nd  wantonneesf  but  it   did  not  Justify  the  court   In  wigh' 
inc  the  evidence   and   Cieterrainlnn;  us  a  n-  tter   of   Ir-H   that  plfdntiff 
could  no",  reoorer. 

Sec*   63  of   the  CItII  Pr  otloe  act  proridea  ia  effect   '.hat 
where  the   roviewing  court   ohall  be  of   the   opinion  that   the    trla^l 
court  oommltted  error  in  entering  juc;Tiient  nouwithstojidlnfir  the  rer- 
dict,    euch  court   sliall  reTorae    the   order  unless  it   shall  appear   that 
there  wcs  error  ;i.n  the  ct^Be   tliat  wovJ.d  have  entitled  a  party*  in  :ihos« 
favor   the  judgnent  notwithstandins  tlic   yerdlct  had  been  entered,  to 
a  new  trial  if   such  juogment  had  not  been  entered  by  the  trial  judgs* 
Evidently  the  motion  for  a  new  trial  was  not  passed  upon  by  t)ie  court, 
and  it  is  not   argued  on  appeal   that  a  nev>   trial  fohould  hare  bMa 
granted.       e  are   of  the   opinion  that   the  trial  oouri   erred  in  enter- 
infe-  judgiuent  notwithstcjadins  the  verdict,   and   therefore  under   sec. 
63  of   the  Civil  jiractice   act,   the  judgment  of   the  Superior  court  is 
revarsed  and   the   cause  remanded  \.ith  directions   tliat  Judgment  be 
entered  in  favor  of  plaintiff  on  the  verdict  of   the  Jiiry. 

KSVIiKiiiil;  AND  R Jll[rt.iIDl5I).VTTH  DIFv^TIOjSS. 

3eanlan  and  Cxdlivan,  JJ«,  conour* 
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X...   ^  1  29  6I.A.  63"^ 


MR.   HKj-iSIDUrG  JTJSTICa  ?ni  .'>T1) 


John  (SLeaBQer»   defendant*  «ho  had  been  «i^plojed  as  a 
Baleaman  by  A.   J,  Canfield  Company*   a  oorix>rationf  plaintiff, 
for  about  a  yoar  prior  to  1937*  entered  into  a  written  contract 
of  employment  with  plaintiff  in  Septeoiber,  1937*  under  which  h« 
VWB  retained  to  sell  beverages  nanufactured  by  plaintiff  la 
certain  specified  territory  within  the  etatea   of  Illinois  and 
Indiana  at  a  stipulated  salary*     The  agreement  contained   a  necatire 
oorenant  by  whieh  defendant  agreed   that  after   the  tor;  ination  of  his 
emplojrment  he  would  refrain  fron  en^ging  in  the  earbonate^  b«T%xag« 
buflMtsa  or  in  the  Bale  of  any  items  in  competitiom  with  plaintiff  im 
the  territory  assigned   to  him  for  a  period  of   one  year*  and   the  eon* 
tract  also  prorided  that  because   of  the  impossibility  of  determiniac 
the  exact  amount   of  damage  which  riolation  of   this  oorenant  by  de- 
fendant might  inflict  upon  plaintiff*   to  pay  tbe  avm  of  §100  f«r  each 
and  e-rery  breach  of  the  covenant*   in  the  erent  of  a  breaoh«   Defoadaiit 
left  plaintiff's  employ  approocimately  fire  weeks  after  the  written 
agreement  was  made*  and  became  engaged  as  a  salesman  for  Paddook 
Club  Bereragss*  Ino«*  a  oompetitire  manufacturer*  withia  parts  of   the 
BaM9   territory  that  had  been  assigned  to  him  while  eu^loyed  by  plain- 
tiff,    Plaintiff  thereupoa  filed  an  amended  complaint  in  the  oiroalt 
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oourtf   &llaa:ing  the  oontraot  of  e^ployssnty    the   termlnatlao   there- 
of*   the  emxjloyment   of  defendant  hy  a  rlral  oonoem*   epeclfio   ii^alee 
offeoted  by  dufendant  for  hie  new  employer  within  the  prohibited 
territory*    the  doubtfiil  finanoial  recponslbili  ty  of  defendant   to 
pay  the  damages  epeclfled  in  the  agreoBBnt  and    other  facte   ..ertein- 
ing  to   the   relationship  of   the  parties.     Becaoee  of   the  doubtful 
financial  recponeibility  of   defendant y  plaintiff  nored  fer  a   tei^ 
perary  injunction  to  restrain  him  froei  carrying  eat  his  enployment 
with  f&ddook  Club  BereraeoBf   Ino*f  and  at  the   same   tine  defendant 
filed  a  motion  to   strike  the  oxvplaint.      ./ben  these  notions  oaae  up 
for   hearing  the  ohanoellor  denied  the  notion  for  a  temporary  re- 
straining order*  sustained  duf^ndant'e  motion   to  strike  the  amended 
c(»DLplaint»  and  disnissed  the  srne  for  «ant  of   eqtiity*     This  appeal 
by  plaintiff  followed.     TTo  appearanee   or  brief  has  been  filed  "by 
defendant* 

The  sole  questions  presented  are  whether   the  aiaonded  eosi- 
plaint  seta  forth  a  good  oause  of  aoti.on»  and  whether  plaintiff 
n&s  entitled   to  a    temporary  restraining  order  and   to  a  hearing  Vy 
the  eliaaoellor  en  the  complaint  as  amended* 

Inaenuoh  as   defendant  has  not  filed  a  brief  in  support  ef 
the  judgment  entered  In  his  faTor»  ire  are  unable  to  determine  the 
theory  upon  which  he  soeke   to  justify  the  oourt' a   order  in  refuting 
to  enter  a  temporary  restraining  order*  and   in  disnlsslag  the  ooa- 
plaint  for  want  of  equity.     It  appears,  howerer ,   that  in  Bi5)port  of 
his   written  motion  to  strike  the  complaint*  certain  specified   gremds 
livere  set  forth  as  folloirs:     ]>•     ^allure   of  ccosl deration   to  Buppert 
the  proaise  of  defendant  not   to  cos^pete  vith  plaintiff  for  a  perled 
of   one  year  after  leaving  its  eieploy.      2.     That  the  agreement  lacks 
mutuality*  io  unilateral  and  tmenf oroiblet     3*     That  injunotion  vlU 
not  lie   to  bar  defendant  from  rendering  serrioes   to  others  »hich  are 
not   exceptional  or  unusual  in  any  maxiner.     4.     That  the  coaplaint 
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falls   to  Bhow  the   defendant  loft  plaintiff's  eacploy  throut^h  any 
fault   on  his  part.     5«     Tl'iat   the  duration  of   the  vrltten  uffraoaoat 
Is  Indefinite  and  \inoertaln*      6«      That  rootrainlng  defend'At  frcB 
aarrylnc  out  hio  employment  with  Paddock  Club  BererageSf  Ino** 
would  dr^priva  defendant  of  hie  employioent  and   operate  as  a  Bandatory 
inJunotlon»    pendente  lite«     7»     That  the  damage  Fhon»n  Ic  not  irxe- 
parahle*    since    the  contract  proridee   for   dcimacoc   in  case  of  breach* 

The  Iq-w  ie  well  settled  In  this  and  other  jurl  edict  lone 
that  oourte  of  etiUity  vrill  enjoin  the  hreijch  of  a  negatire  corenant 
on  the  part   of   one  v/ho  hfis  roIc"   a  going  busineoB  and    the  good  T7111 
thereof »   to  another t  under  an  agreement  net  to  encage  in  the  sajw 
kind   of  huQin&Bs  in  coiapctitiou  with  the  rendee  within  a  limited 
territory  and  for  a  reationahle  length  of  time.      (Iluraen  t«   Qaria^ 
16S  111*  377;     Old  Hoae  Diatilllng?  Go*  t.  Feuer>  2C2  111.  App*  210| 
International  Mutual  gire  Ine*  Co*  ▼.  Ciarringtont   241  111*  App*  20t| 
Southern  Fire  Briek  Company  r*    Garden  City  Sand  Go»t   223  111*   616 •) 
Ihe  court  erldently  differentiated  this  olaas  ef  oases  froa  aotions 
brought  by  an  esiployer  to  restrain  an  eioployee  who  had  entered  into 
a  nagaoire  ooirenant  not   to  engage  in  competition  with  bis   former  e»» 
pleyery  unless  the  serriceB   of   the  employee     were   of  an  unusual  or 
distinotire  nature*     In  protecting  the  purchaser   of  a  well  establieheA 
business  under  a  negatire  oorenant  on  the  psurt  of   the  seller  net  te 
engage  in  oompetitlon  with  the  purchaser  for  a  limited  period  of 
ti«e»  and  within  a  restricted  territory,    the  courts  hare  proceeded 
upon  the   theory  that    the  purchaser  had  acquired   the  good  will  and 
patronage   of    the  seller »  and   that  it  would  be  unlawf\il  and   improper 
for  the  latter  to  destroy  or  impair   the   sane  within  a  reasonable 
length  of   time  by  engaging  in  compecition  with  him,  where   «  negetire 
covenant  had  been  entered  into  on  the  part  ef   the  seller  to  rcfmln 
frtmi  8t  doing*     The  same   theory  is  applicable  in  protecting  sua  eB>- 
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ployer  agsdnst   deBtruotlr*  Inrixienoee   that  trnj  b«   «xert«d  \)y  an 
•oployee  who  hae  bsoons  fajbillax  with  th«  •iaplojer*8  oaetom«r« 
orer  a  period  of  tlaiat  and   the  coartB  hara  hald   that   the  n&tm 
protection  ahould    therefore  he  af x orded  an  employer  who  has  entered 
Into  an  a^jreement  with  his  employee   to  refrain  froa  engaging  in 
conpetltlon  with  him  within  a  limited  period  nfter   the  terainatiMI 
of   the  employment* 

In  eureka  Lwundry  Oo»  t»  Lon^i   14«  Wis*  205 »   the  defendant 
had  entered  Into  a  oontract  of  employaent  for  an  Indefinito  period 
of   time  for  a  consideration   therein  named »  to  drlre  a  laundry  vagoa 
for  plaintiff  on  a  specified  route  in   the  olty  of  liilvaukaa*     The 
agreement  contained  a  negativa  covenant  Blailar  to  that  in  the  caea 
at  bar*     About  sixteen  months   after  the  agreement  was  made  edfondaat 
TOlxmtarily  left   the  employ  of   the  plaintiff,  and  euit  wa«  "brou^t   tt 
restrain  him  from  violating  the  negatire  covenant  contp.ined  in  tha 
agreement.     In  discussing  the  propriety  of  a  restralnlnc  order,  tho 
eourt  propounded  the  inquiry,    "J^oes  it  make  any  substantial  diffe.enoo 
whether   the   thing  of  value  bargained  for  is  contained  in  a  contract  of 
ealo  or  in  a  contract  of  hiring?     If  it  is  lawfiil  end  proper   to  protect 
a  busineee  just  about   to  be  acquired  from  certain  acts  by    the   sailer 
who  is  familiar  with  such  businesi  ,   v.hy  is  It  no-  ei^ually  lawful  aad 
proper  to  protect   an   eetabliehed  bucinesB  from  acts  by  on*  who  has 
become  fajBiiliar   therewith?"     The  court  anewersd   the  invtuiries  by 
saying  that  it  did  not  perceive  any  differenco  in  principle,  ami  helA 
that   although  the  serrices   of   defendroit  \7ere   of  i_c  orcinary  nature 
and  could  be  performed  by  anyone,   that  nevertheless  the  agrooMint 
Was  reasonable,   that  dof endai  t  had  undertaken  not   to  oause   the  damago 
complained  of,   and  that  a  court  of   equity  will  protect  the  eaployer^B 
rights* 

In  Turner  v>   .  bbott ,  116  Tenn*  718,    dsfmdrjat  was  en^iloyed 
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ms  an  RSeiBtant  dentist  xmdor  an  oral  stipulation   thnt  ha  would 
not»   afcer   tlie   tormlntition  or  hio  oKployHian*;!   onfafs  In  thm  pmotlo* 
•f  dentistry  in  ooapetition  vith  his  eaployer,  and    tho  court  h«ld 
that   ttie  aeroeiBBnt  was  ref.Gonatlo  ae   to  tlao   €i.nd  plEU3«t  *a«  n«t  in- 
Va3.ic!   Bb   o.fti.iniJt  public  policy*  and   rhould  be  upheld  and    .-nrerced. 

In  Wark  T.    Jrvln  Preae  3 orper£» tl on »   As  fed.   {kd)   19^,  defend- 
ant had  been  employed  ae  plaintiff c   cpecial  srlea  exacutlro  under  a 
inritten  csreement  containing  a  proTieion  th^^i   if   the  agrecaent   cihoald 
toirniinate  defendant  would  not   thereafter  rereal  azqr  of  his  eaploysr*! 
trade   secrete  and  would  not  for  fire  yenre  engage  in  tha  saae  buei- 
BM8   or  become  exriployed  by  any  person  or  corporation  eniaffod  in  that 
businesBy   except  in  certain  states*      It   was   there*   ae  Jaerei   contendod^ 
that    the  agxeemeitt  vae  imilateral  becauec    there  was  no  agreeaent   to 
engage   the  defend?int  for  any  specified   time*  but    ihe  court,   overrulirif 
this   contention,  held   that  dafendant   Bhould  be  enjoined  during   the 
fire  year  period  from  retraining  employment  7/lth  a  cacpatltire  fim 
or  any  other  peroons  directly  or  indirectly  engaged  in   the  eooipetitiTO 
huBineBs,  and  afforded  plaintiff  the  protection  there  Bought* 

^^  Carter  t.  Ailing »  43  Fed*  208,    the  oourt  upheld  an  agree- 
ment between  a  manufocturing  corporrtion  whose  business  extended 
throucliout    Che  United  states   end  Canada  and   one  of   its   traTcling 
oalesmen  «ho  had  been  in  its   cniploy  for  sereral  years,  idiereby   the 
oourt  restrained  lilm  from  enterinc  the  serrice  of  any  bueiness  eoB" 
potitor  jTor   three  years   after  leavinc  the  corporation's  ejqployaent* 

The  law  re^jardB   the  good      ill  of  a  p;irticular  trade  as  haring 
a  market  Talue,  and  will  protect  it   to  a  reasona'bie  extant.   (T&ylor 
T»  Bl&nchard,   13  Allen  370;     getional    ?nameliag  and  Staaqplng  Co»,t* 
Haberman,   120  Jed*  415.)       .  nd  en  employer  has   the  saae  right  to 
protect  his   good  irill  and  business  fro«  attack  by  his   employees 
throu,';^  securing  corenants  from  thea  prohioitin^  them  from  entering 
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Into  ooiapotltion  with  kia    in  llmltod   terriioriee  for  r«sus9naU« 
porloda   after   thoy  lar.Te  hi  a  employ,   na  h«  would  hare   to  protect 
hiaiBolf  a3?Jnfit  competition  from  a  ronnev  owner  fra«  rhan  h«  httd 
•equlrod   a  covenant  airainot  eagaglag  in  the   si^jk  kind  of  bucinnss 
tn   territory  where  it   Aould  te  in  compotitlon  with  hljB  for  a  reaaon- 
a'ole   time   aftor   sale,    rta   c-   coaditicn  pj*ecert  mt    to    hie   purohnr:ln,-: 
tha  going  bueinees.     ( aureka  Laundry  Joj  t.  Lon£,   attpra»)     In  Carter 
▼•  £JLiiaiI»   cjupr^^'f   the   cnirt  h«!<ld   that    "an  employer  hsis  the  rl^jht   tf 
hind   an  employee  not   to  .'^o  into   the  sr^lo:'-  of  -   Go«potltor,  for  ^ 
rtaoomihle  time  after  hi?   employment  tenplnatoo,  Vilthln  the   terrltorj 
where   the  employer   seeks  his  market."     This  doctrine  wae  approred  la 
I|itar|ip  tional  SIu tuajL  yira  Ineurajice  Co,  ▼,  Carrin^tgn^   Bupray  wh«r« 
an  injunotlon  *»ur.  is  rued  reetralnlne  an  Inenranoe  BoHoitor  and 
ccllector  fiom  engaginp:  in  s.  crarretitire  business  under  circtBBtsaees 
Bimilnr   to   those  here  presented,  notwlthBtandln??  the  agreenent  v'th 
the  employer  in  thr.t  case  had  been  termi.nated  and  was  not   of  any 
speoiflo   duration*     In   l merle bM_ Cleaners   ?-nd_Pyers  r.  ?ore«pnj   262 
111*     pp.  122»  plaintiff  sought  to  enjoin  two  fomer   j-iiplojrwee  from 
calling  on  the   sarae  ous toners   they  had   solioitsd  while   ^aployed  by 
plaintiff*  hut   in  that  opee  no  netratlye  oorenant  had  been  entered 
into  "between  the  e«\ployer  and   the  employees;  nererthelssBy    tha   oourt 
inf erentlally  pointed  out   thrt   "the  plaintiff  did  not  in   -^yance  re- 
quire its  employees  to  covenant  not  to  enter  into  ocmpetltion  upoa 
leaving  the  eir^loyj   this  could  hare  been  done*   and  probably  would 
be  enf oroible." 

The  easended  complaint  in  this  prooeedinrr  specific:  Uy  charts 
Gleasner  with  having  eniiaged  in  oompetitire  business   and  with  the 
violation  of    the  covenant   on   several  occasions.     Under   the  glle^ati 
of    the  complaint  it  is  natural  to  presume  that  he  will  continue   tp 
breach  it  unless  in  soma  manner  prevented,  and  under   the  chare*   that 
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derendant  l8   ox    ooubtiiU.  rlnanulal  reBponBlblllty  plaintiff 

•ncitlod    to  tejBporijry  relief, 

u  a.16   of  tho  opinion   tkj.t  the  court  erred  in  oLiBHlesin^ 

the  HUonUod  ooraplalnt  and  in  denying  the  motion  for  a   teaporary 
restralnln     or^ier*     Tho  Judgment  of   tde  oiroiilt  oourt  le  r9r9TB9^ 
and    the  caur.e  is  remanded  \,ix.h  diruci;ionB    io  grant  a   teaqporarjr 
Injunction  ur  prt'.yodi   to  require  defendant   to  aoMWZ  witMa  a  t 
fixed  hy  the  covurt*   p.nd   to  proceed   to  a  hearing  on  the  ooMplaiat 
as  aaaended  and   i;he  onover    thereto* 

iVD^M^'i:  }:i^v.:[.o  a.  and  c;jjLi  JiiMJcnsD 

WITH  IiI2ii;CTIQIT8. 


Scanlan  and  Sullivan^  JJ«»  concur* 
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TWO  KAHTINKDS  and 

AlTr9f  BAF'IXUS, 

""•"-     '^      29  6  I. A.  637' 

SHOIJV^HD  TKS  OYLVLOV  OS   TKs  COURT. 

On  Augtiflt  18,   1957 ♦  plaintiff  B  had  Judgo^nt  afcaln«t 
d«f9ndlant  in  th9  Municipal  oouTt  in  the   bub  of  vl9&»  for  rtntal 
of  certain  premlGes  cf  whiah  plaintiffs  were  owiats  and  whlok 
*»re  ocoupied  "by  defendant,  an  o.  tenant*     'Chereafi«r»   on  ^foreMber 
17 r  1937 f   on  petition  of  defendant*    the  court  Taocted  and   sat 
eelde  the  jud£i&ent  therstofere  ent«rod»  and  this  H^>pai.l  I17  plain- 
tiffs followed. 

The   xeoord  dlsoloeee   tlunt  after  plaintiffs  ha:i  filed   their 
stateioent  of  olrxlm*  on     ix^st  7t  1937 »  the  hailiff  of   tte  Kimloipal 
court f  ^ho  hud  scrra^   s^amncns  on  defendrtntt  made   tke  foUowlzio  re- 
ttirn  thereoni     **SerTed   this  writ  on  the  within  naaed  defendant* 
«wtitaa  BitrtkuSf  I17  deliTeriag  &  oopy  thereoi'   to  hin  v.ith  a  Iraeoipe 
nnd   Btattiiuenc   of  olaiffi  and  affidaTit  attached   thereto*   and  at    tlM 
uaum  tiaie  informing  him  of  the  ocntdntfi  thereaf *  in  the  City  of 
Chloagro*   this  10  day  of  iiUgustt  1W57.» 

Afttr  Jiifljiint  had  haen  entered,  defendant,   on  Oote^er  2d» 
1%7jJ$  appeared  for  the  first  tine  and  flldd  his  rerified  petition 
te  Taeate  the  Jud^&ent*     The  petition  reads  as  follows t     "Year 
S^tltioner*    oiton  Bartkus*  respectfully  states  that  he  is   ths  de- 
fendant in  the  a^ve  entitled  eattse{   that  on  the  18th  day  of     u^ust* 
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lS57t  a  default  Judtfaent  vns  ttJcen  ►4S*ln«t  him  la  tlw  oaw*  ta«r«ln. 

nyoux  Petitioner  furtlier  btatee   that  h*  ia  tmkiun  tMa  affl- 
dayit  t'#r  the  sole  and  United  parpoee  af  qaaetiOBiag  tJda  J«urt«» 
JuzlBdlotion  OTor  his  person* 

"Your  petitioner  further  etfttae  that  he  iwae  nob  siTfi  with 
a  copy  of  a  writ  oi'  HUBtoions  In  ohia  eanae  ae  prorided  ky  Lule  10  ef 
the  koniuipal  Jourt   of   Jhl«a«o»  vhlch  rule  prorldaat 

** barrio u  of  a  ounuaonip  nay  be  aade  as  f  oUomi      (1)       hen 
the  party  to  he  aarred  la  an  InUlTldualf   It  aay  1m  Bade  ^  laaTlaff 
a  oopy  thereof »   together  v/ith  a  copy  of   the  pr.pore  attaeted   there  to  t 
stoaqpcd  by  the  oXerk  "a  true  oopy^i  with  euch  party  personallyt  9x9 
if  such  parcy  have  a  usual  plaoe  of  abode t  by  leaTin3  such  copyt   to- 
gether with  a  oopy  of   the  papers  attached   thereto^   at  suoh  ttaual 
plaoe  of  abode  with  soma  person  of  the  faodly  of   the  acs  9t  10  yaaai 
•r  upwards  and  InforBdn^b^  suoh  person  of   the  contents  thereof »  art 
if  sueh  party  aaintains  an  office  or  placo  of  Vueiness  !■  the  Jity 
of  Ohioago  at  whioh  he  carries   on  bus^ineas  aad  reeeirea  aallt  >y 
learing  suoh  copy»   together  with  a  oopy  e£  the  papers  attiKshad  thare- 
tOff  at  auoh  office  or  place  of  business  ^dth  some  porcoR  there  ^i- 
ployed  by  hia  as  a  onooger*  or  eaahierf  or  ealesaaay  or  anleonn— n» 
and  is  of  the  age  of  31  years  or  upwards  >  and  inforxaias  sueh  peraea 
of   the  contents   thereof f   i^roridedy  howorert   that  whoa  suoh  uarrioo 
ie  not  made  \y  personal  davlirery  to  the  persan  to  be  SMBisuod,  a  oopy 
of  such  suxamoaB  or  vnt»   toother  with  a  copy  of  all  papora  attaolMkl 
thoretoy  is  tCLao  isent  by  aail  in  a  aoalad  snTslope  wi  uh  postaps  fully 
peldy  addressed   to  the  party  to  be  serred   at  suoh  usual  plaoo  of  sbodo 
07  at  auch  office  or  plase  of  business »  as  the  case  aay  bo«« 

"iSherafore  your  pstitiener  prrys  that   the  d^ault  Jud^aeni 
heretofore  wntered  herein  be  rao&ted  and  set  aeido  aid  hold  for 
nau^t  and  the  vrrit  of   euBsnons  hereir  be  quashed* 

"And  your  p«tltia»ey  will  e-rer  pray** 
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On  ]Srovemt)er  17,   1937 »   the   court  granted   th*t  part   of 
defttndant*B  petition  which  prayed   that  the  jud^peat  ent«r«4  against 
him  be  vacutadf  but   denied  hie  motion  to   q.uaoh  serrloo  9t   SVMMIS* 
Xt  must  b«  oonceded   that  the  order   of  Uovanbor  17,  1937 >  fr«m  «rhiok 
this  appeal  wae  proaeouted,   was  a  final  order*      (Lynn  r,  Multhauf > 
279  111*  App.   210|      Trarelere  InBurance  Jo>  r.    ^agper »  279  111. 
App»  13»)     The  petition  under  which  the  court  rao^ted   the  Judgment 
in  fayor   of  plaintiffs  does  n«t  allege   that  defendant  was  not    aerred 
with  Bummon&,  but  merely  arere   that  he  was  not   serred   "as  yrorided 
by  Bule  10  •f  the  ICnnioipal  Court."     It  coatalns  no  denial  of   the 
indebtedness  due  plaintiffs  for   the  full  amount  claimed  by  them^ 
nor  is   there  any  allegation  in  the  peticlen  that  defendant  was  «i- 
awar«»  on  August  X8,  1937 >  or  \vithin  the   term^   that  a  Jud^eat  had 
been  rendered  against  him«     He  does  not  allege   that  he  acted  dili- 
gently in  moving  to  raeate  the  Judgment,  n«r  does  he  offer  any  ex- 
planation or  excuse  for   the  delay*     Indeed,  defendant  does  not  erea 
allege  that  he  has  a  meritorious  defense  to  defendants*    claim,  mtr 
does  he  preserre  the  evidenee   adduced  at  the  hearing,  if  any,  upon 
which  the  oeurt  relied  in  Ta«ating  the  Judgment* 

The  record  thus  presents  a  situation  where  more   than  t«« 
months  after  Judgment  is   rendered,   the  courw  T&oated  and  set   the 
same  aside,  notwithstanding  the  fact   that  defendant  makes  no  claim 
that  he  has  a  meritorious  defense  to  the  suit,   that   the  bailiff's 
retum»   which  is  made  the  basis  of  the  petitian>  sbAws  that  defend- 
ant was  personally  serred ,  and   that  the  court,  by  denying  the 
motion  to  quash  the  summons,  in  effeot  held  that   the   serrioe  yma 

ralid* 

In  support  of  the  order  defendant  adranees  but  ome  point, 

namely,  that  sec.  21  of  the  municipal  court  act  does  not  proride 
the  excluslTe  method  of  raoating  Judgments  after  thirty  days  from 
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the  date   of  their  entry?     thr.t  Judgnente   entered  vlthout  Juris- 
diction  of   the  person  or  eubject-mntter  aay  'be  raoated  at  any  tinei 
and   that   the  court  hac    the  power   to  raeate  roid  Jud^oMnte   entered 
without  jurlBdlotion* 

Defendant*  B  drcunent  under  this  pointy  ^hioh  aasioMB  that 
the  oourt  wae  vrithout  jiuriBdlotlon  of  the  person  and  tho  subject* 
matteri  and  that  the  JudgmMit  was  roid »  is  untenabloy  and  no  reason 
is  adyanoed  lor  the  premise*  ]7either  does  the  petltioi  sot  forth 
any  reason  which  v;ould  hare  Justified  the  oourt  in  asotsfilng  that 
it  had  no  Jurisdiotion  of  the  defendant  end  the  suhjeot-atatter  sf 
the  oontroTeray* 

The  law  is  well   settled   that  after   the  tara  has  passed   ths 
court  will  not  vaoate  a  judgment  without  a  showing  that   itmm  ralld 
ground  exists  for  so  doing*     Sec*  21  of  the  Municipal  court  act 
provides   that  eyery  Judgment »  order  or   decree*   final  in  its  nattirsf 
shall  he  subject  to  be  raoatedt   set  aside   or  modified  in  the  saMs 
mamner  and  to  the   same   extent  as  a  judgment »  order  or    decree   during 
the  term  at  vthloh  the  seme  was  rendered*  provided  a  motion  to  racate 
be  entered  within  thirty  days  after  the   rendition  thereof*  and  that 
if  such  motion  is  not  made  within  thirty  days   the  jud^jnent  order  or 
decree  shall  not  he  racatedy    set  aside  or  modified  excepting  upon 
appeal  or  writ  of  error,    or  by  bill  in  eqviity  or  by  petition  to  the 
llunioii)al  court  setting  forth  ground  for  racating  or  modifying  the 
eamo*   whioh  would  be  sufficient   to  cause  the   ssase   to  be  raoated t 
set  aside  or  modified  by  a  bill  in  equity*    "prorlded*  hov/eror,   that 
all  errors  in  fast  in  the  proceedings  in  such  case*  v,hich  mi^t 
have  "been  corrected  vT,t  common  law  by  the  ixit   of  error  coram  nobis 
may  be  oorreoted  by  motion*   or    the  judgment  may  he   set  aside*  in   tho 
Banner  prorided  by  lav*  for  similar  cases  in   the   circuit  court." 
(Par.   376,    sec.   21,   chap.   37,   p*  1035,   111.  Key.   Stats.,   1957.) 
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ThiB  prorlaion  of   tbe   ^  tatute  contemplates  a.  ab*vilng»  aftor  texs 
time»  vi^oh  would  bo   uuffioieno   to  cause  the  JudgiMat   to  be  Taeat«d» 
set  aside  or  modified  loy  bill  In  aqultyf  and  It  hao  b«en  generallj 
held    thac    the  petition  which  Invokae   the  aid  of   the  court   to  set 
aside  a  Judgment  imder   those  oirotaiiBtanoeu   3hp.ll  shov  that  i>«tl* 
tioner  tfae  unaware  before    the  expiration  of   the   term  that  Judgment 
had  been  entered  agnin^t  hiM*    that  he  vae  diligent  in  aotlnc  after 
he  had  notioe   of  the  Judgnent^  and   th^it  he  has  a  neritorlous   defenso* 
(De-^.tafano  v*  MiloBt  2G8  Ill»  App*  353;      ..alley  v,  ICloiai   257  111. 
i>pp»  171*)      The  petition  in  the  oa^te  at  bar  makes  a*  ohov/ing  ae 
to  any  of   these  requiuites^  and  we  are  therefore   of   the  opinion   that 
it  wa&  insxiff iolent   to  confer  juriediction  upon  the  couri   to  raoats 
tho  Judgment y  moro   than  t^o  msnthB   after  the  rendition  thereof* 
Therofoxei   the  order  of   the  Uunioipal  oourty   entered  on  Uoveaber  ITy 
1937*  raoating  and   eeti^ing  aside  the  Judgment  should  be  rerer&edf 
and  It  is  so  •rdored* 

oimsa.  Kiinr^tssi)* 

S«anlan  and  SulllTan»  JJvy  conour» 
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PARK  lAia'  W£i^  GOUPAHY, 
a  corporation* 

C«  H.  SULLIVAN  and  MBS.  G 
H*  SULLIVAN,   Ms  «lftt» 


PP1M»^7R(M  MUVICIPaL 
OOOBT  Oy  CHLCaOO* 


App.nant..      )     29  6  I. A.  637 


KR.  JffljSSIDIlirO  JUCTIC  :  TiajasD 

D:uj,ymaj)  tkj  opiNiOHr  ojt  TEii  court. 

0*  H*  SulllTan  and  wife*  defendants ,  apjpeal  from   a  judg- 
ment rendered  against  then  In  the  sum  of  4^125  in  faror  of  Park 
Lane  Hotel  Gompany»  pursuant  to  a  hearing  in  the  municipal  court, 
without  a  jury* 

Zt  appears  fron  the  eridence  that  on  liaroh  1,  1957,  de- 
fendants rented  two  rooms  in  plaintiff's  hotel  from  a  ICrs*  Binjon, 
plaintiff's  agent*  No  written  lease  was  entered  into,  but  both 
defendants  testified  that  they  told  Krs*  Binyon  before  oocupyiag 
the  rooBB  that  they  would  not  want  them  for  more  than  sixty  days 
because  they  had  arranged  for  an  apartment  in  another  neighbor- 
hood that  would  be  ready  for  occupancy  at  the  end  of  that  time; 
and  that  Mrs*  BioyMI  told  tham  this  would  be  "perfectly  agree- 
able." Defendants  occupied  the  premises  dtiring  Haroh  and  ^ril, 
1937,  and  paid  the  rental  therefor*  They  moved  out  of  the  premises 
OB  April  30*  On  May  29,  1937,  plaintiff  wrote  a  letter  to  Mr*  C* 
H*  Sullivan,  enclosing  a  bill  Tor  rent  frcmi  May  1  to  Bay  15,  1937, 
which  defendant  refused  to  pay*   Thereafter  plaintiff  brought  suit 
for  rental  for  the  full  month  of  May,  1937* 

In  support  of  the  judgment  plaintiff  argues  that  a  c«i- 


i>9i;i3oo«   « 00. '-toe  jafli-  o*»"^!&stf  aiMOO'X  exi^   J-is^?  XiXOvir  feft^  ,a"^'ife  '^i^ssltt 


c       ■  ! .  ■  •»;■ 


xiiitiOM  ' 


"'iv- 


:^5£V0'X<|   ,VS'£%fi    ,.»;?«?.    «T3E 

;;jj     Etflj.^^g^t.  t  .'     ::  '.£0 


-3- 

slxty  days* 

for  the  reasons  stated  the  Judgment  of  the  Hunlolpal 
court  1b  revereed,  and  finding  and  Judgment  entered  here  for 
defendants  and  agalnet  plaintiff  for  oeste* 
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UB*  PRiSSIDIHG  JUSTICE  FRIian) 
TWLiymSD  TSii)   OPIUION  OF   TKi:  COURT* 

Brloli  FrankowBkyy  a  licensed  osteopathf  was  found  cullty 
by  a  jury  in  the  County  court  of  practicing  Medicine  by  tbe  met 
of  drugs   or  medicines   or  operatire  surgery  without  a  li cense »  in 
Tiolaticm  of   sec*   26  of   the  Uedloal  Practice  act   of  1923 »  and  was 
sentenced  to  serve  sixty  days  in  the  county  Jail*     He   sued   out  a 
writ  of  error  from  the  Supreme   court,  adrancing  the  contantiont 
aaong  ethers,  that   the  medical  practice  act  is  unconstitutional 
1»00au8S  its  classification  of  professions  is  false,   arbitrary, 
dis criminatory  and  unscientific,  and  urging  tnat  osteopathy  includes 
i;       the  use  of   operative   surgery,  antiseptios  and  anaesthetics »  hut   that 
under   the  act   there   is  no  way  for  hi»  to  he  licensed   to  practice 
osteopathy  according  to  its  tenets.   Including  surgery,  unless  he 
also  studies  medicine,    the  use  of  which  he   does  not  heliore  in*  The 
Supreme  court  in  People  ▼*  grankowslcy,  368  111*  171,  held  that   the 
validity  of   the  Medical  Practice  act  of  1923  had  been  repeatedly 
SLffirmed  by  it;   that  where  a  constitutional  question  has  been  deter- 
mined by  that  court,  it  is  no  longer  debatable;   that  the  court  ims 
not  required  to  review  a  prosecution  under   the  act  merely  because  a 
new  argiBient  is  urged  in  support  of  an  old  ground   of  attack  on   the 
validity  of   the  statute |  and  transferred   the  cause   to  this  ccttrt  for 
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determlnatlon  upon  other  questions  Inyolred* 

FroB  the   eyldenoe  adduced  upon  the  hearing  in  the  Count/ 
court »  It  appears   that    on  Maroh  4,,  1937 »   Philip  Salthi  aooaBp«iiio4 
by  his  wlfe»  Nettle*  vlelted  Frankowsky*  a  lloeneed  oeteopathf   to 
recelre  treatment  for  a  rectal  olliMnt  ivhloh  7rankovBky  diagnosed 
as  two  rectal  flBsuree*     After  an  axamlnation*  facllitatod  ^  tiM 
use  of  a  dilator*   the  osteopath  clipped  frcn  the  lower  end  of  th« 
flBsuraB  tvo  pieoee  of  ekln  which  ohstructed  dxainair**   then  dreaeed 
the  affected  parts  and  receired  a  payment  on  account  of  hie   ser- 
Tlces*     He  continued   to  treat  :>mith  for  tventy  daye*  cleaninfTf 
sterilizing  and  Aressing  the  fisstiree*  applying  heat»  maklnr;  test* 
for  infection*   and  at  various   tinea  prescribed  proctologic   dlonolf 
injected  an  anaesthesia*  also   two  oc*b  of  phenol  oil  into  the  tiasuos 
of   the  rectum*   gare  Smith  a  tonic  and  some  tablets*  prescribed   the 
use   of  powdered  camphophenlque*   directed  Mrs,  Bmith  to  purchase  a 
rectal  syringe,  which  was   to  be  used  for   the  injection   of    ionlte*  azid 
injected  10  oo  of  hydrochloric  acid  in  1/lOOOth  solution  in  the  reia 
of  Smith's  arm*  which  he  told  Smith  had   the  property  oJ"  stllunting 
the  production  of  white  cells*      id.th  failed  to  improve  under  the 
treatment,   and  was  ultimately  removed    to  a  hospital.     Thereafter  an 
informatitai  was  filed  in  the  Ootmty  court, '^hlch  afforded  the  basis 
of   thlB  prosecution* 

On  his   own  behalf  7rankowsky  testified  that  he  came  to   tho 
United  States  in  1910*   and  in  1913  comnenced  hi 3   studies  of   osteo- 
pathy at   the  American  wChool  of  Osteopathy  at  Kirksvllle*  Ho»;    that 
after   spending  one  year  there  he  completed  hla  four  yesirs's  ootirse 
at   the  Chicago  College   of  Osteopathy;    thc.t   during  his  first  yeax  in 
school  he   studied   anatomy*  physiolonr*  hietology,  chemistry  and 
hygiene?   during  the    second,    third  and  fourth  years  he   s  tudi  ed,  among 
other   things,   surgery,  both  minor  and  major*  and  in  1915   took  the 
exaaination  for  a  lioenee  as  an  "other  practitioner*"   in  which  he 
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was  lnt«rrogatttd  upon  anat(aiy»  physloloey*  cbBBilatrxy  faygl^n*^ 
Itaoterlologyy  hletologyy   pathologyt  prbotloa  and  prlnclpleei 
that  h0  receired  an   **other  praotltlon«r*  ■**  lioenao  In  1915  and 
held   that  until  1917)  when  he   obtained  an  oeteopathlo  pfayslclaji*  n 
license »  which  he  had  at   the  time   of   the  trial*     Inuring  1915 »  1916 
and  1917  ^rankcrwalQr  attended   eurgloal  clinics  at  the  Cook  count/ 
hoepltal»   and  upon  hie   graduation  he  applied  for  a  lioeaae  to 
practice   osteopathy  in  the  btate   of  Mchlganf   there  paesed  an  exasl- 
natlon  and  receired  a  11  cense »  which  he   still  holds*     He  prailticed 
in  lUohigan  for  two  monthe^    then  returned  to  Chloago  and  estahlished 
an  office   on  ..est  Hadieon  street,   v/here  he  has  remained  in  actlre 
practice  for  some  twenty  years* 

VariouB   osteopathio  phyeioians  aenoclated  with  colleges   of 
osteopathy  testified  in  effect  that   the   euhject  of   tiMtsoTj  was 
taught  in  the   school  attended  hy  ?rankcvr8ky»   and   that  as  part  of 
the  clasaes   the  use  of  antiseptics  and  anaesthetics  was   taught; 
also  that   the  ourriculum  emhraoed  courses  in   theory  and  prtustlecy 
of  physiology)  ohenistry»   laboratory  technique  and  dlacnoBiSt 
histology t  pathology  and  yarious   other  suhj^acts*      There   is  no   serlooB 
dispute  as   to  the  oourse  of  treatment  admiziistered  by  Jrankowsky, 
althoug^i  hlB  counsel  cirgue  that  the  prescription  of   the  r?  rious  medi* 
cines   and  drugs   testified   to  by  Mrs*  Smith  are  not  Bedicinee   and  do 
not  constitute  a  violation  of   the  Medical  Prctctice  act*     The  langtrase 
of  the   statute  prohibits   the  use   of    "medicines   and  druge,"  and  in 
the  nature   of  things  it  would  be  impos^jible   for  the  general  asseaklj 
to  define  all  kinds  of  medicines  and  designate  when  and  by  whom  thaj 
may  be  given  and  prescribed*     fxbm  an  examination  of  the  record  wi 
are   satisfied  that   the  various  prescriptions   and  injections   adminis- 
tered  to  omith  constituted   a  violation  of   the   act* 

After  the  jury  had  returned   a  verdict  of  4,iiilty»   and  a  BOticm 
for  a  new  trial  was  entered  and  had  been  set  for  hearing  July  12, 
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1937*  FrankowBky'c  counsel  raised   the  point  that   the  defendant 
had  never  at   any  time  pleaded  either   {nillty  vr  not   guilty  x,o  the 
IjUJiforBiatlon*     In  support  of  his  point   there  were  filed   the  affl- 
darits  of   Qerald  T*   v/iley  and  Maloola  UoKerchary  aasociate  oomeel* 
The  court  refused  to  conBider   the  affldarits  and  teotiBony  in  stqpport 
thereof*  and  hie  counsel   thereupon  offered   to  prove  hy  yrankovreky* ■ 
own  testimony  that  no  such  plea  had  been  requested   or  offered*   i^urinc 
the  course   of   the  colloquy  between  court  and  counsel   the  clerk  of   the 
oourt  Tolunteeredy   throu^  an  unsworn  statementy   that  before   the 
trial  he  had  asked  MAiether  there  was  a  plea  in   the   casei  and   that 
someone  whom  he  wbs  unable  to  identify  or   renenber  answered   'iMt 
guilty."       After  considerable  argument   the   court  made  the  follow- 
ing statements 

"Ab  far  ae  the   details  are  concerned»   the  court  has  no  par- 
ticular recollections  as  far  as  the  instant  case  is  concemedt  haring 
heard  hundreds  of   cases  within  the  period   of   time.     The  court  does 
not  wish  to  state  anything  with  definiteness  unless  there  is  absolutely 
no  question  about  it*     The  only  thing  the  court  clearly  remembers  is 
that  before  proceeding  to   trial y   the  court  inquired  of   the   clerk 
whether  there  was  a  plea  of  not  guilty  on  file*   and   the  clerk  assured 
the  court   that   there  was*** 

The  record  dlBoloses  an  oral  plea  of  not  gtiilty  by  defendant » 
and  the  recollection  of  both  the  judge  and   the  elerk  corroborates   the 
record*     Under  the  conclusions  reached  in  People  t.  /arehMibault>  295 
111*  266,  and  People  v.  Hubbard ,  197   111.  15,   the  record  imports  rerity 
and  muQt  prevail  over  affidavits   tending  to  eontradlot  it*  Moreover, 
If   i^rankowsky  and  his  counsel  knew   that  no  plea  had  been  interposed 
before   the   trial,  as   they  contend,   they  should  have  acted  with  dili- 
genee  and  brought  their  motion  to  the  court's  attention   at   the   earliest 
opportunity  and  not  hare  waited  until  after  the  verdict  of   guilty  had 
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been  returned  before  mOTlng  to  oorreot   the  record*      (MoJCeyl t|  t» 
People,   208  111*  460»   466.) 

It  is  next  \arged  as   ^ound  for  rererBfltl  that  It  ir0  lneia»> 
bent  upon  the  state   to  prove   that  I'rankoirBlqr  muB  In  poeeoeelon  of 
a  lloenae   to   treat  human  ailments  without   the  nee   of  drngs  or 
medlolnee   or  operative   eurgery*      The   offense  charged  In  the  infor- 
mation l8   that  :b'*ranko\v8ky  practiced   the   treatment  of  huaan  ailnonta 
Hi  th  the  use  of  medicine »   drugs  and   operatiro   surf^ery  vithout 
poseessing  a  proper  license  to  do  so*   and  after  introducing  erl- 
deneof   describing  in  detail  the  course  and  natmer  of  treatemt 
administered^   the  prescriptions   Qirent  and   the  injection  of  rarioui 
medicines f   the  state  rested  its  case.     The  gravajaen  of   ths  contention 
is   that  it  was  Inovinbent  upon  tlM  state  also   to  prore   that  7rankowsk7 
possessed  a  limited  license f  and  in  adrancing  this  argament  defendant 
endeaTors   to  make  a  distinction  between  sees*   34 »   25*   2if   28  and  29 
of   the  Medioal  Practice   act  (chap*  91,  Illinois  B«t*  '^^tats*   1937), 
but  we  find  no  Justificatiott  under   the   decisions  for  holdinr:   that  any 
such  burden  is  oast  upon  the  state*     The  purpose  of  eacli  of   these 
sections  is  to  punish  persons  for  praotioing  aedlclne  without  a 
proper  license  *   and  whether  defendant  in  the  instant  case  possessod 
a  limited  license  is  collateral  to  the  issue*     Ee   nas   charged  witk 
th«  illegal  treatment  of  human  ailments  with,  the  use   of  medicine 9 
Arvgs   and  operatire  surgery,  without  possessing  a  proper  license,  and 
the  fact  that  he  had  a  limited  license  would  arail  him  nothing,   eren 
though  the  existence  thereof  had  been  shownl   the  license  which  h.e 
has  and  the  existence  of  which  he  contends  it  v&b  incumbent  upon  the 
state   to  prore,    afford  no   defense   to  the   charge  contained  in  the  in- 
formation.    In   Williams  T*   People,    20  111.  App*  92,  95f   it  was  h«lA 
that  in  the   case   of  prosecutions  on  behalf   of   the  jniblie,   license 
or  due   qualification  under   the  statute  will  not  be  presumed,  and 
"it  rests  with  the   defendant   to  prore  it."     In  Abhau  r. 
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2i2  111*    $Zff    the   court   Bald    (p.   633)  i      "It  is  not   mmmj  to  loir 
dODm  a  general  rule  by  whloh  iz  nay  be  readily  detemlBad  upoa 
which  party  tho  burden  of  proof  will  lie  when  a  negaiire  is  arerrod 
In  tho  pleading*     ^aoh  case  depende  upon  itu  o<vn  peculiar  oircuM" 
Btanoes*     *  Courts  must  apply  praotioal  sense  in  determinin.'7   ttas 
question  ***»^      The  weight   of  authority^  ho-verer*  is   to  the  effeet 
that  indaere   the  question  of   such  a  license  is   only  collaterellj  in- 
TOlTedf   the  license  will  be  preeuned  unless  proof  of   the  contxarj 
Is  presented  by  the  other  party." 

?rankowsky*  s  real   defense  upon  the  hearingt  anc   the   one  upon 
which  he  relied*  was   that  under  his  limited   license  he   ite^B  peraitted 
to  perform  the   acts  with  which  he  was   ch^srged*     Therefore*   proof  «f 
the   existence  of  the  limited  license  was  merely  a  collateral  natter* 
Xhe  remaining  point  urged  for  rerersal  is    that  if    the  effect 
of  the   decisions  in  People  v.  Love»   298  111*   304 »  Peoplo  y*     chaeffer^ 
310  111*  574»  and  People  v«   Graham»  311  111*  92^  was  not    to  render 
Frankow8ky*8  license  under   the  1917  act  void,   their  effect  was   to 
broaden  the  scope  of  the  powers  granted  him  by  such  license  and  peralt 
him  to  perform  the   acts  with  whioh  he  was  charged*     In  other  vords, 
it  is  argued   that    the  Uedical  Practice   act  by  its   terns   expressly 
excepts   and  exempts   defendant's  license  from  its  regulation*     '>ec« 
22    of  the  act  of  1923  is  cited   md  relied   on  as  affording  the  basis 
for  this  contention*     It  reads  as  follo^<f8i      "aII  licensee  and  certifi- 
cates heretofore  legally  issued  by  authority  of  law  in  this  btatc  per- 
mitting the  holder    thereof   to  practice  medicine*   or  to  treat  hunma 
ailments  in  any  other  manner,  ir  to  practice  midwifery,  and  ralid  and 
in  full  force  and  effect  on  the  taking  effect  of   this  ..ct,   shall  hare 
the  sane  force  and  effect,  and  be  subject  to  the  same  authority  of 
the  department  to  reroke  or  suspend   them  as  licenses  issued  under 
tklB  AOt."      (Ill*  Rer.  3tat*  1937,    chap*  91,  sec*   22*) 
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It  appears  to  as   that   this   section  of  the  Vedlcal  Practice 
ttSt  expressly  makes  ]^rankewBlc7* s  license  subject   to  tbe  sane 
authority  of  the  department   to  reroke   or  suspend  as  licenses  Issued 
Binoe   the  enactment   of   the   rerised  statute.     The  Medlonl  Practice 
aot  of  1923  Is  not  a  new  act  on  the   subject  of  the  practice  of 
healing  of  diseases*      The   title  of  the   act»    '*An     c%  to  rcTlse    tbe 
law  in  relation  to  the  practice  of  the  treatment,   etc.»"   dlsolo3«« 
that  faotf  and  all  lioenses   Issued  under   the  act  of   1917  are   sub- 
jeot   to  the  provlBlons   of   the   rarioed  exit  of  1923«     It  was   so 
decided  in  People  t»     IttCt   315  111.   282.     It   should  also  be  noted 
that  defendant*   in  mpking  this   nrgimenti   seclcB   to  stress   the  point 
that  his   only  act  In  the  ease  at  bar  was  that   of  operatlre  Burgery» 
whioh  he  contends*  under  the  Lore*  Schaefer  and   Grahaa  cases  he  is 
authorised   to  do*  but   as  hertoforo  said   there  was  coupled  with 
the  operative  surgery  performed  by  defendant,   tlie  piescvip-ion  of 
Tarious  medlcinee  and  drugs  and   the  Injection  of  aedicines,  which 
we  beliere  clearly  conetitut*     a  violation  of   the   statute. 

We  find  no  convincing  reason  for   reversal  of   the  Judgnent 
of  the  Coxmty  courts  and  it  is  therefore  affirmed* 

Seanlan  and  r-ullivan*  JJ«»  ooneur§ 
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MR*  PRaSIDIKO  JUG  TIC  3  K-UTO 

DiiLIVJIRl^D  TmS  OilNION  OF   TIQ  COURT. 

Jaool)  iCapuBJ^lcJCf   dafendant*  was  tried  in  the  Ibmioipal 
court  on  aoi  information  charging  him  with  unla'^Tfully  stealing 
and  talcing  away  from  a  certain  gar  age »   located  at  5047  ^outh 
xJaiosn  a70nue»  Ghloago*    tvio  Oakland  heating  stoTas  and  four 
chairs »  vsULued  at  $lAt  'beino  ^^^  personal  property  of  Jaioea  !• 
Oihak»  contrary  to  the  statute*     Defendant  pleaded  not   £;uilty  to 
the  charges t  and  after  being  fully  adrised  hy  the  court »  vaired 
trial  hy  jury*     The  court  ]ieard  the   testimony  of  vitnesses  and 
the  argument  of   oouneeli   and  fcxind  defendant  guilty  of  larceny 
of  property  valued  at  cl4*     He  was  sentenced  to  the  house  of 
oorraction  for  six  months  and  fined  CI  &nd  costs*     .sfter  he  had 
served  alaoub  one  month  of  his   sentence*  his  petition  in  the 
nature  of  a  \.rit  of  error  poraa  nobis   .Tras  filed  in  the  Kunicipal 
oourtf  and    the  defendant  was   ordered  brought  fron  the  houce   of 
correction  for  a  new  trial,  which  was   set  for  Iltecoinber  7,  1937, 
and  bail  fixed  at  ;.  1,000*     jjefendaat  was   again  arrai^ed,  pleaded 
f^not   guilty   uo   the  charge,   \7aived  a  jury   trial,   and  eJ'ter   the  oause 
was  BubBitted   to  the  court  and  witnesses  heard,   the  court  a^r&ln 
found  defendant  guilty*  and  ordered  him  released  en  probation  upon 
hie  personal  recognizaivse  in  the  sum  of   ^500,   v.ithcut   siirety*   The 
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Qtat«  app«al8  tv<m  the  order  thus  entered. 

The   petition  in  the  nature  of   a  writ   of  error  coraa  noTjln 
lllA|»4  In  BubBtanoe  that  defendant  was  of  a  hi^Jxly  nerroaa  and 
exoitable   temperamentf   has  great  fear   of  oourte  and  oourt  prooedtire» 
and  heoause   of  this  condition  k&b   rendered  speechleea  at  the  first 
trial;    that  he  was  intoxicated  to  euoh  an  extent   that  he  ooiild  not 
distinguiah  between  right  and  wronc)   that  he  was  not  repreaentod  Iqr 
counsel ;    that  he  was  innooent  of   the  orlmey  and  had  &  aeritorious 
defense   to  the  charge  brought  againat  hijo* 

The   state* &  attorney  moved  to  diaaiias   the  petition  ftaalgnlAC 
BONO  eight  specific   reasons   therefor*  but   the  oourt   oyerruled   tho 
BOtion  to  dlBmlBB  and  proceeded   to  a  second   trial  of   the  defendant. 
Ho  appearanoe  or  brief  have  been  filed  by  defendant  on  this  appeal* 

We  hare  frequently  had  ocoaslon  to  pass  upon  the  fimctioa 
and  purpose  of  siailar  petitiona*  brought  under  par*  196^   sec*   72» 
ohap«  llOf  Illinois  Revlsod  Statutea^  16379  and  hare  consistently 
hold  that  such  petitions  should  not  be  entertained  unless  facta  are 
Bpeclfioally  atated  therein  showing  that  by  the  exercise  of  diligone* 
the  petitioner  could  not  hare  been  able  and  was  not  able  to  produce 
the  newly  disooTered  erldenco  relied  upon  for  another  hearing!   that 
the  judgment  whioh  is  sought   to  be   reriewed  was  based   on  errors  of 
factf   which  must  be  specifically  stated  and  not  mere  ooncluslonaf 
and   that  the  newly  disoorered  facta  are  euoh  as  would  hair*  prerented 
the  rendition  of  the  judflBsnt  had  they  been  Icnown  at  the  trial* 
(Peoplo  T.  Long.  34C  111.   64«|     Jaoobson  v«AslOcinagef  337  111.  141| 
People  V.  Pang0B»   General  Jo.  39661,  not  reported*  filed  ?ebr\iary  15* 
1938»  by  the  Appellate  coict^  first  distriot.) 

The  function  of   the  writ  of   error  oorsim  nobia  at  coomMn  l*Wf 
and  the   statutory  motion  substituted  for  it  in  this   state  la  well  do- 
fined  in  Jacobs on  t*  Aahkinazoi   supra*  where    the  court   (at  p.  146) 
characterlaed  it  as  being  a  proceeding  "to  bring  before    the  o<»rt 
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rendering  th«  judgmsnt  natters   of  fact  not  appoarlag  •f   noorAf 
whloh»  If  kno^m  at   the   tlae  the  Judgnent  was  rendered »  wottl<l 
hare  prerented   Ite  rendition*     Illuetratlone   of   nvuh.  natters  ar« 
the  disability  of   the  partleei   to  sue  or   defend*   the  failure   of 
the  clerk  to  file  a  plea  or  answer*  and  the  obIsbIob  to  lnterpo8e» 
throuch  fraud*   duress   or  excusaHle  mistake  and  wltteut  negligenee 
on  the  part   of   the  defendant*   a  ralid   defense  existing  In   the  facts 
In  the  case.     The  motion  is  not  araila^e   to  roTlew  questions  ef 
fact  _whiph  aj lee  upon  the  pleadings   or   to  correot  errors   of   the 
oourt  upon  ctueetions  of  law**     (Italloe  ours.) 

In  the  oase  at  har  the  petition  does  not  allege  any  faots 
which  were  not  known  to  the  defendant  at   the  tiJM  of    the  original 
trial*     Although  he   arers   that  he  was  not  represented  hy  counsely 
there  is  no  showing  that  he  requeuted   the  oourt   to  appoint  counsel 
or  sought  a  delay  for  the  purpose   of  seeking  representation*     It 
will  he  assumed*   of  course*   that  if  he  had  requested  ooiinsel  the 
ooitrt  would  have  appointed  an  attorney  to  defend  hia  or  would  hare 
allowed  him  tine  within  which  to  retain  counsel  of  his  own  selection* 
It  is  ohrious   that  the  petition  was  fatally  defectire*     ITo  offer  cf 
OTldence  is  made  that  oould  not  hare  heen  made  at  the   time  of  trial* 
He  knew  all  of  the  facts  alleged  in  the  petition  when  he  was  heing 
tried*  and  if  he  did  not  present   then  at  that  time  it  w&b  his  own 
carelessness  and  negligenoe* 

The  law  is  likewise  well  settled  that  the  writ  of  error 
coram  nohia  cannot  "be  used  hy  the  trial  oourt  to  reriew  or  rererse 
its  own  Judgment*     In  Chapman  r»  gorth  American  Insurance  Joapagy* 
292  111*  179»   one   of   the  leading  oases  in  this   state*   the  oourt 
Bai4  (p*  185):     "It  is  Important  in  considering  this  question  to 
keep  in  adnd  this  propositions     that  the   trial  court  cannot  reriew 
itself  or  its  own  Jud^Bent  and  correct  the  same  either  as  to  any 
question  of  fact  found  or  decided  hy  the  court   or  as  to  any  question 
of  law  decided  hy  it  after  the  term  of  court  has  ended*"     And  in 
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HelnBJus  r*  Po«hlasnni   26?  Ill*  App*  472*   tht  oouxt  defined  thm 
purpose   of  the  wrlt»  aa  follows   (p*  47i)<     "The  ^nurpoee   ot   th* 
writ  of  error  ooram  nobis,   or   the  motion  under  jur  statutes  Is 
not   to  rerlew  the  errors  of  the   trial  Judge  Init   to  grant  relief 
vhere   there  Is  sobs  fact  in  the   record »  whiohy  if  known  to   the 
court  at   the   time,   would  hare  prerentad   the    entry  ef   the  Jud^sent*" 

The  facts  of  reoord  to  which  the  oases  refer  were  at  coHsen 
law  Intended  to   reliere   against  errore  conroaltted  during  progress  of 
a  lawsuit*    such  as   the   death  of  either  party  pending  a  suit  and 
before  Judgnent   therein*   or  ainfancyt   where   the  party  was  net  properly 
represented  Isy  j^uardian>   or  corerturey  where    the  coomon  law  disahilitx 
still  exists  or  existed  at   the  time  of   the  trial*   or  a  valid   defense 
existing  in  the  faots   of   the  case  'bat  which*  without  negligenoe   oo 
the  part   of  the  defendant*  was  not  presented  to  the  court*  either 
through  duress*  fraud  or  excusable  nistaks*   these  facts  not  apoearing 
on  the  face   of   the  reoord  and  being  such  that  if  known  in  seasoc  would 
taaro  preyented  the  rendition  and  entry  of  the  jud^ent.     Althou^  the 
courts  haro  enlarged  upon  the  ancient  conmon  law  purpose  of  the  writ 
of  error  coram  nobis jp   they  hare  not  extended  it  to  include  retrial 
upon  faots  which  were  aTailable   to  the   defendant  when  first  tried* 
or  to  make  it  serve   the  function  of  a  rerlew  of   the  court<s  tmn 
Judgment • 

In  the  instant  case   dex^endant  had   tw«  trials*  and  although 

this  appeal  comes  up  on  the  oommoB  law  record*  no  bill  of  exceptions 

haying  been  preserved*   it  would  appear  fras  the  petition  that  he  i^b 

tried  upon  the   same  faots  both  times*  and  found  guilty*     In  riew  of 

our  conclusion    that    the  petition  was  insufficient  *   the   judgment  order 
of  the  municipal  court   of  December  7*   1937,    discharging  the   defendant 
from  the  house   of  correction  and  placing  him  en  probation*   is  rerer- 
sed»      The  state's  attorney  should  imraediately  take    tiis  proper   steps 
to  brlnc:  about   the  recosuoitment   of    defendant  under   the   original 
Judgment   order* 

JTTCaLarT  Ol.li*  of  Dj^JJHBSK   7*   1937*   RiS73S3D* 

Seanlan  and  Sulliyan*   JJ»9  concur* 
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MH.   JUSnCS  SUUJVAH  llBXIYiiiRia}  THIS  OPISIOIT  OF   TI^  COUBT. 

This  action»  which  was   tried  by  the  coixrt  without  a  jury, 
was  brought  hy  plaintiffs  Lucille  Hlrsch»  Margaret  G*  Howard  and 
Ann  U*  Connor^   to  recover  from  defendant*  Autoiuitle  Canteen  Compaaqr 
•f  Amerloaf   their  employer  i  money  which  they  alleged   they  loaned 
said  defendant   out   of   their  salariea.     The  eourt  found   the  issues 
against  defendant  and  in  fayor  of  plaintiffs  and  assessed    their 
dam&g^B  at  «^l57»50y  :ri96*87  and  $236«36>   respectiTsly*      judgments 
Wre  entered  upon  such  findingst     This  appeal  seeks   to  rererse 
said  judgments* 

In  their  amended  statement   of  claim  each  plaintiff  alleged 
two  oauees  of  aotiont   one  for   the  recoyery  of  wages  claimed  to  har* 
"been  withheld  from  her  salary  by  defendant   during  a  period  of 
twenty-six  weeks  and   the   other  for   the  recoyery  of  money  clalBed   to 
haye  been  "loaned"  by  her   to  defendant  at  its  request*   said  money 
being  deducted  from  her  salary  during   the  same  period* 

Bef endailt* •  affidarLt  of  merits  denied   that  it  was   indebted 
to  plaintiffs  or  either  or  any  of  them  in  the  amount  claimed   or  in 
any  other  amount,   that  it  withheld  from  plaintiffs   or  ai^  or   either 
of   them  any  salary  or  wages  from  June  1,  1932,  to  Hoyei«»er  26,  1932p 
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the  period  In  questlont   or   that  It  borrowed  any  money  froB  plain- 
tlffe   or  any  or  either   of   them  during  euld  period*     jA  the  comt/^noe- 
ment  of  the  trial  plaintiffs  by  their  attoomey  walred   that  part   of 
the  statement  of  olalm  whloh  eoiight  reoorery  on  the  grouad  of  wages 
withheld* 

In  Uay^  1932»   plaintiffs  were  eo^loye&s   of   defendant  ajod  ta»d 
been  for  sometime   theretofore*       .arly  In  1932  9  beoauae  ef  a  deerease 
in  its  business  and  in  order   to  oonserre  all    the  oaeh  poB:.i1ilef   de- 
fendant inaugurated  a  plan  of   paying  90^  of    the  salaries   of  Its  m- 
ployeesy  including  plaintiffs »  in  cash  and   the  balanoe  of  10^  la 
Btook  of   the  company*     This  method  of  i>a3rment  rer.ulted  in   the  employ- 
ees receiving  their  full  salaries >  although  partly  in   stoek*      The 
payment   of   seuLaries  partly  in   stock  continued   throughout  1932 y  but 
this  method  of  payment   is  not  involved   in   this  cantroversy  except 
Incidentally* 

It  is  undisputed   that  meetings  of   the  employees   of  the 
defendant  were  oalled  at  which  officers  of    the  company  announced 
plans  for  deducting  certain  amounts  from  such  employees^    salaries y 
l»ttt   there   is  a  sharp  conflict  in   the   evidence  as  to   the  nature   of 
the  plana  announeed  and  as  to  what  was  said  concerning  them*  Plain- 
tiffs and   other  witnesses  produced  by  them  testified   that  the  de- 
ductions from  the  employees'    wages,   which  defendant's   officers 
announeed  at  the  various  meetings   the  defendant  was  going  to  makei 
were    expressly  described   as  a  series   of  loans  from  the   employees » 
whloh  the  company  agreed   to  pay  back  at  a  later  date*   The  witnesses 
for  the  defendant,  including  the  officers  who  spoke  at  the  moe tings » 
testified   that  the  matter  of  a   "loan"  by  the  ooBipany  fro*  its   ei^oy- 
ees   of  part   of    their  salaries  was  never  mentioned   at  any  of   the  meet- 
ings;  that    the  employees  were   advised  at  said  meetings   that   the  de- 
ductions were   outright   reductions  in  salaries |   that  there  was  neither 
any  promise  nor  any  intiiaation  that    the  amounts  deducted  would  eTor 
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be  paid  Tsaokt     Thus,    the  principal  laeue  la  whather   or  not   thar* 
w»B  a  promlso   on  the  part  of   defendant   to  repay  plaintiff a  the 
amount   of   the    daduotlons  from  their   reapectlTe  salarlea. 

Defendant's  loajor  o  en  tent  ion  la  that  aa  to  thla  iaaua  9f 
faot   the  fincUnse   of   the  trial  court  upon  whloh  the  Jud^Mnta  herein 
were  entered  were  affalnat   the  manifest  weij^ht   of   the  eri dense. 

The  Buhstanoo   of   the  eridenoe  of  plaintiffs  and   their  wlt- 
nesseB  was   that  In  the  latter  part   of  May,  1932,  the  •ffioera  of 
defendant   summoned  all  of  Ita  employees   to  a  meeting  irtiere   said 
officers  advised  the  employees   of  the  financial  dlstreaa   of  the 
company  due   to  the  depression,   and  that  it  would  in  all  likelihood 
have   to  close   do^m  its  husineas  altogether  unlesa   the  employees  would 
OOM   to  the  rescue  hy  loaning  defendant  one  weekta  aalary  during  eaeh 
of  the  months   of  June  and  July,  1932,  which  loan  would  he  deducted 
from  their  salaries  and  repaid  l>y  their  employer  about  January  1, 
1933J   that   deductions  were  made  from  the  employees^    salarlea  for  the 
period   of  eight  weeks  commencing  June  1,  1932,  which  amounted   to  25% 
thereof  J   that  the  employees  were  summoned  to  another  meeting  ahout   ^e 
end  of  July,  1932,  at  which  defendant»8  officers  declared   tlat  the 
company's  financial  condition  was   even  more  critloal  and  announced  a 
new  plan  of  deductions  from  the  employeee*   salaries,  which  deductions 
were   to  be  made  as  loans  V  the  employees   to  the  employer  and  repaid 
about  January  1,  1933t   when  business  improved;   that  under   thla  plan 
defendant  proposed   to  deduct  50;^  from  the  weekly  salary  of   each  em- 
ployee for  the  period  of  nine  weeks  be,^nnlng  with  the  week  ending 
Jiay  30,  1932,  which  date  was  the   regular  pay  day,   and   to  deduot  25J< 
of   each  employee's  weekly  salary  for  the  next  succeeding  period  of 
nine  weeks,  which  ooBomenoed  with  the  pay  day  of  Ootoiber  1,   1932 1  and 
that   such  deductions  were  made  and    the  amounts  so  deducted  fro« 
plaintiffs'    salaries  by  way  of  loans  have  not  been  repaid  by  defendant* 
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The  testimony  of  defendant's  witneBseit   eupported  la 
respects  by  the  testimony  of  plaintiffs  and  sose  of  their  witnesses, 
vafl  BuTsstantlally  that   two  meotlngs  of  the  ejnployees  were  called  hf 
de.endant^E   officers,   one   in   the  last  week  of  May,   1932,   and   the 
other  in  the  last  week  of  JvXjt  1932;   that  at  the  flrot  BMtiag  it 
w»B  explained  that  because   of   the  preralling  imfarorable  bueiness 
conditions  it  was  nocesoary  to  either  reduce  the  nuaiber  of  es^loyees 
or   to  reduce   the  salaries  of  all  employees  28?5  for  ei/i^t  weeks 
comv::encing  June  1,   1932,   so  that  all  mi^t  be  continued  in  its  em- 
ployment;  that  25%  was  deduotad  from  each  en^jloyee*  8  salary  for  tha 
period  of  eight  weeks  ending  July  23,  1932|   that  at  the  s  eeond  aeetiag 
in  the  laet  week  of  July,  it  was  pointed   out   to  the  employees   thai 
business  conditions  har   become  worse  instead   of  better  and  that  a  new 
plan  of   salary  reductions  would  have  to  be  put  into  effect,   that  under 
this  plan  each  employee  would   suffer   a  reduction  of   50^  of  his   or  har 
weekly  salary  for  the  period   of  nine  weeks  commencing  with  tha  pay  day 
on  July  30,  1932,  a  SB,*?  reduction  for  the  period  of  fire  weeks  imoied- 
iately  following  said  period  of  nine  weeks,   and  that  for   the  nine  weeks 
next  succeeding-  sx\eh  period  of  fire  weeks,   the  emploj-ees  were   to  ha 

restored   to  their  full  salaries;   that   the   salariee  vere   r3duced   to 

for 
the  extent  andy^he  periods  abore   indicntedi    thi?t  full  weekly  salaries 

were  restored   to  all  the  erjployees,  including  plaintiff e,  beglnnins 
with  the  pay  day  on  ITovember  5,  1932,  and  continuously  paid  until 
the  pay  day  of  Dcceniber  3,  1932,  v^hen  they  were  paid  40,<  in   stock  of 
the  defendant  ccmpany  and  60,<  in  cash»  wtolch  method  of  xAyaent  con- 
tinued until  December  31,   1932;   that   the  question  of  a  "loan*  frcsi  -^hs 
employees   to  defendant  was  nerer  mentioned   at  any  of  the  neetinga;   that 
the  deductions  were   simply  reductions  in  salaries;  and   that  there  was 
no  promise   of   any  kind  that    the  amounts   deducted  froB  the  weekly  salar*- 
ies   of  plaintiffs  or  the  other  enployees  would  ever  be  repaid* 
Prior   to  June  1,  1932,   the  salaries  of  plaintiffs  v»re, 
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reipeotively,  Lucille  ITlrjnfti  ^20  a  week«  Uaxgarot  G*  Howard  $26  a 
week  and  .  nn     H*  Connor  ?'Z0  a  waek»   fron  wMoh   there  was  a  deduction 
of  1^'lt  representing  payments  by  plalatiffe   x.o  thct  extont  on  tlM 
purchase   of    2took  In  the  defendant  coaipany*      The  anount  of  suok 
Btook  pa3nnonto  romalno«l   etatio   during  the  period  inrolred  in  plain- 
tiffs'   cl.'im,  and,  as  heretofore  stated   there  1b  no  controrerey  re- 
garding same.     The   deduct  ions  fron  plaintiffs'    salaries  were  all 
hased   on  ^0%  thereof,   thn,t  Isa   said  tialariae  less  the  10%  stook 
payment* 

Plaintiffs*    olaims,    therefore,  "briefly  staamarized,  are  for 
the  repa3rment  of  loans  purported  to  hare  been  msiie  by  thea  to  de- 
fendant of  25%  of  their  salaries  for   the  el£;ht  weeks   ending  July  23, 
19329   of   50^  of  their  (salaries  for   the  nine  weeks   endisg  Septeoiber 
24,  1932»  and  of  25,:^  of   their  salarleB  for    the  nine  weeki   ending 
Forember   25,  1932 • 

Defendant's  poeition  ie   that  it  borrowed  no  money  from  plain- 
tiffs but   reduced   their   salaries  25^  for   the  eight  weeks   ending  July 
23,   193?,   gare   them  a  further  salary  reduction  of  50jf  for   the   i-ucoeed- 
ing  nine  weekF   ending  September  24,  1932,   decreased   the   amount  of 
the  reduction   to  25^  for  the  next  fire  v,(eek8   encinc  October   £9,  1932 1 
and   then  restored  their  full  s&lariee   to  them  for   the  remaining  nine 
v.eeks   of   the  year* 

It  is  impoBsible  vithin  the  ctanpasL    of   this  opinion  to  atteiqpt 
a  detailed  analysis  of  the   testimony  of  plaintiffs,     Ilowerer,  after  a 
careful  and  complete  exxuaination  of  srme,  it  must  be  said   that  the 
tebtimory  of  each  of    them  TT-as  not  only  confused  bet   that  it  was   re- 
plete with  contraciictione   end  misstatements   as  to  the  smounte  of 
salary  paid   them  for  man^'   of   the  weeks  included  in  the  period  during 
whloh  they  claim  the  d  oduoticns  constituted  loans.     ..fter  all   three 
plaintiffs  had   testified   that   deductions  were  made  from  their  seJLariea 
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on  tli«  four  weekly  pay  dajru  in  l'*f •«ibe»»  1932 j  one  tf  thomi  Ann 

■•  Connor p    who  v/ar.   employed  ac  an  »»8ictant.  Ijookkoepor  >y  defondant 

and   in  chnrge  of   ite  pay  roll  reoorda  du'inp:  l»31«t  wan  caBq;>ellod 

wlion  confronted  with  cuoh  recoxda   to  adjaait   tha     she  and  lier  eoplaln* 

tlffE!  received   thslr  full  ualarisa  for  aaid  four  vaoka  In  gorettomr, 

1933 »  and   that   ahe  peroonaUy  paid  aaae* 

That  one  of  ths  plain  tiff  a,  Marf^ret  (>•  Koyie-X^p  was  ccnfnned 

and  InoonfiiBtant  in  liOi'    c«3timon,y  was  admitted  "by  plaintiffs'   attor» 

ney  in  hie  fjtateiaent  to  the  oouxii      ^'y.'ell  thla  s&eond  wltneae  harat 

Judgey   Him  ^0     i,;  &lx  Wvluu  up***     ItagardleBa^  hov.erery  of  bov  nnoh 

confueod  plaintiffu  were  af«   \>o  certain  phaaee   of   their   teetiaon^'  and 

rcgardlepa  of   the  fact  th-  fc  much  of   their  tertlmonj'  was  inoonsietent 

end  cttitraJictory*  all   three  of   them»  ae  T^ell  as   aoae  of    thair   *it- 

nesaea,    tesiified    that  defendant's   offlcora  expressly  atated  at   tlit 

meetings   that  ths   dcduetions  froa  the  employaea*    salariaa  were   to  h% 
made 
^as  loans   and  vera   to  he  repaid* 

As  hereto!' ore  shown*  defendant*  J  officers  and   the   other 
VfiXma^'SOki  called  in  its  hehalf  d^etnled  in  their  te8;;ijBony  that   tbu 
zriattor  of  a  loan  or  loans  from  its  employees  of  any  portion  of  tlMir 
salarieB   to  the  ooapany»  vfB-R  erer  considered  or  aien&ioa^c  at  any  of 
the  m<?etijaes  and  said  cfflcero  toatlfied  positirely  that  thay  told 
the  employees   that  the   deduetionn   from  their  salaries  i^ere    to  "be  out- 
ri^t  reduotlona*     fhe   tewtmony  of   defendant's  vrltnesbes  in  this  re- 
ffaxd  waa  corrohorated  hy  its  pay  roll  "book  covering  the  entire  year 
1932»   the  entries  in  which  were  made  liy  plaintiff   Mci  ii.»  Connor  at 
the   tiwe  of  the  transaction^  recorded  and  in  the  rejalar  course  of 
l)U6ln9se.     In   our   opinion  this  pay  roll  hook  3OTi)letely  rsfutec  plain- 
tiff g«    theory  and   evidence  to  the  effect  that   d-fenduit  horrowed  fxam. 
tliem  the  nmotintc  repre-ented  'bjf    the  o  eductions  froo  their   a  lariec* 

After  stRtinc;  that  as  asssiat&nt  hookke.eper  she  hiincled  ta» 
pay  roll  and  kept   the  pay  roll  hook  of  all  the  employoBB  in  tha 
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offiot  of  defendant,  plaintiff  Conner  teetitled  that  im  aaktag 

tho  entries  in  :-;uoli  booke   "ehe  chowed   the  full  anoAint  of  iko 
solRry  **♦  and  v;e  shOTTod   the  lOjt  stock  reducnion»    then  the  net 
Bftlary  to  each  employee  ***  we  had  a  utock  record  took  i»hich  zha^U, 
the  "balnnoc  of  each  eiwployoe  paid  on   this   stook  acoount;"      that  if 
there  were  -.jny  B.lojy  accruiJLE,  either  cesh  or  in  c^ook,   the  would 
enter  same   in  her  "book  so   they  would  balanoc  up;    that  o^votilte   th» 
employees*    neaiiee   on  e;.ch  iheet  of   the  pay  roll  Itook  she  entered 
••f'jLll  salary"   or   "the    Lotal  ajaount  of   ealiiries  due  eaployege"  in  a 
column  under   the  hec^dlog  ''Total  Ajoount,"   tlie  a  took  deduction  i\h» 
amount   credited  weakly   to  each  exBployee*  s   riock  account)   in  the 
•Olman  under    the  heading  "faid  on     orjounf  and   the  net  salary  pnid 
in  the  column  under    uiie  h-j^wdin^  •*  .laount  r^ue."     The  pa^s  from  Je- 
isndant's  pay  roil  hook  oonordninr  all  entries  ccncsmint;  plaintiffs* 
salaxiec  for  ch®  pariod  oomjfienoins  ^?ith  the  i?eefely  pay  day  on  Jxoxe  Af 
1932,  and  ending  "with  the  weekly  pay  day  on  i)ec?ml>er  3l»  1932,  arc  in 
aridence*     xliese  pay  roll  records,   as  alretuiy  stated,   cupvort  ue- 
i'endant'B  potiiticn  and  corroborate  defendrnt'c  ^tneesee  ac   t  •  the 
asioimtE  and  periods  of  the  Tarionn  Sc.lary  deductions,     'illiey  contaim 
no  reference  of  aiy  kind  to  loans  made  by  employees' to  defcndrint* 

Plaintiffs  received  no  note  or  no  tee   or  other  written  tesjo- 
Ti^nduia  of    the  claimed  loans  fxid  no  aoney  hcrinr  been  actuf.lly  tumec 
CTsr  to  c!3fondant  by  plaintiffs,  if   thsre  were  aii^r  loan  trensaccioiiB 
they  coiild  only  have  been  ovic'enosd  \>y  a  series   of  bookkeeplnr  t-ntriea 
on   defendinat*  5  books  pertainine:  to  the  eaployces   salariee*   DeductionB 
from  such  salaries  for  a  loan  or  for  &ny  other  purpoee  would  neceeear- 
ily  hr.re  bean  reflaoted  in  the  pay  roll  book,  uhich  vae  acmltoedly 
Vopt  by  the  plaintiff  Connor,     She  testified  thnt   tha   Tiegee  ixoc  the 
pay  roll  'no';k  in  eridonce  Bho^^e^i   the  entire  pay  roll  account  of  ersxy 
eatplo3ref=»  and  t!ia.t  it  w&b  cocrplete  in  eycry  detail. 

Plain:;ifft?'    attorney  strenuously  cbjeoted  in  the  trial  court 
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to  the  adBlaslon  In  t^Tldenoe  of  defendant* 8  juj   roll  book  and  just 

a*  Btrenuously  IneletB  here  that  the  adadeelon  of  euoh  hook  oon- 

Btituted  prejudlolal  error*  Ho   claim  is  or  oould  he  made  that 

the  pay  roll  hook  does  not  epeak  the  truth*  Plaintiff  Connor 

testified   that   it   does  and  her  coplalntiffa  mre  forc«d   to  adait 

V7hen  oonfronted  with  this  docvmentaiy  eridenoe   that    they  had  made 

ahsolute  nLi«fttcit«Bezits    in  their   teetianny.      The  persietent  efforts 

of  plaintiff ■•   attorney  to  exclude   the  pay  roll  hook  are  easily 

understood  when  it  la  ooasidered  that  such  hook  in  itself  oonclosire- 

1|*  refutes  plaintiffs*  olaims* 

The  pay  roll  hook  wae  clearly  adslseihle*  It  was  a  hook  of 

account  hetween  defendant  and  plaintiffs  in  so  far  as  the  salaries 

of  the  latter  were  conoemed»  It  showed  the  total  amount  of  salary 

duo  each  employee  e?\oh  V7eek»  the  method  of  payment  of  eaae>  partly 

in  oaeh  and  partly  hy  oredit  for  stock*  and  the  fact  that  it  was 

paid  in  full*  The  ** total  saount  of  salary"  was  thus  a  charge 

against  the  defendant  or  a  oredit  In  favor  of  the  employee.  As  in 

any  account  hook  the  amount  of  stoek  credited  and  cash  paid  were 

credits  in  faror  of  defendant  and  charges  against  the  employee.  We 

are  constrained  to  hold  that  defendant's  pay  roll  hook  constituted 

a  "hook  of  aooouat*'  vdthin  the  oontemplatlon  mf   sec.  3  of  the  Jrideno* 

and  Depositions  act  (111*  Rer*  Stats.  1957t  eh*  5l»  par.  3f  sec.  S}» 

whioh  provides  In  part  as  follows: 

"Vfhere  in  any  civil  action*  suit  or  proceedinc>  the  claim 
or  defense  is  founded  on  a  hook  account*  any  paxcy  or  interested 
person  may  testify  to  his  account  hook,  and  the  items  therein 
contained;  that  the  same  is  a  hook  oi  original  entries,  and  that 
the  entries  therein  were  made  hy  himself*  and  axe  true  and  just; 
***     and  thereupon  the  s.id  account  hook  and  entries  shall  he 
admitted  as  evidence  in  the  cruGe** 

The  reoord  discloses  that  all  of  the  requireaents  for  the 

admissihility  of  the  pay  roll  hook  were  met*   11  of  the  necessary 

suppletory  proof  tvas  properly  made  hy  plaintiff  Connor*  whose  duty  it 

was  to  keep  this  hook.  5'rom  the  portions  of  her  testijsony  heretofore 
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8ttt  forth,   it  is   clear  that   th*  pay  roll  "book  la  a  "book  of  orlrinikl 
entry  kept  by  her  in  the  rogular  courea  of  her  oi^loyBent  In  her  am 
handv.ritin.;»   that  the   entries   therein  were  made    at    the   ti««  of   Uw 
transact  ions   recorded   and  that   they  correotly  eat  forth  the  facta* 
In  MacUell  on  Illinois  Sridenee*   2d  ed«»  vol.   1,   oec.   1,   the  tuthor 
sayst  p*  4231      "^A  bookp    to  be  admiBsihle  in   eridenoo,   as  an  accottnt 
hooky  must  contain  entries   or   transaotione  ae  they  occurred  in  the 
regular  course  of  TDuoinees  **♦     And   should  here  heen  fairly  and 
honestly  kept  ^*^     Must  be  hook  of  original  entry  ♦♦♦       nd  made  at 
time  of  transaction*"       V;e  repeat  that   the  pay  roll  book  being  a 
book  of  account  betV7een  defendant  and  its  employeee  and   the  nece- 
ssary Buppletory  proof  haring  been  made,  was  properly  admitted  in 
evidence  by  the   trial  court 4 

It  is  oomev/hat  significant   that*  althou£?h  plaintiffs  continusd 
in  defendant's  employment  for  considerable  periods  after  January  1, 
1933y  when  they  clrd.m  the   "loans"  v/ere   to  be  repaidp  not   one  of   thai 
requested  or  damfinded  their  repayment  from  any  one  in  authority  in 
the   defendant   company.     It   is  like-wise  significant   that  when  plain- 
tiffs instituted   this  proceeding  on  March  27 »  1935 »  they  mace  no  claim 
that   they  loaned   defendant   the   amounts  deducted  from  their  salaries* 

The    trial  judge  prefaced     his   decision  of   this  cause  with  an 
oral  oplniont  in  which,   after  referring  to  the  complexity  of   defend- 
ant's plan  or  plans   of  reducing  its  eiaploy»e4«   salaries,  ha   said  la 
parti      "TMs  percentage  business  and  how  it  w^s  carried   on,    there  is 
some  conflict.     It  is  imposr.ible  for  the  court   to  analyze  and  under- 
stand  it   thoroughly  and   it   didn't  understand  it   thoroughly  *x-*.   The 
people   that  brought  about   this  involved  and  complex  plan  are    the  em- 
ployers.     There   is  nothing  difficult  about   roins  to  an  employee   and 
saying:      'Tour  wages  are   cut»     Yov.  will  get   so  much  money.  You   can 
£,0   to  work  for  it    or  c^uit,   just   as  you  is/ant   to.»     Under  the  circum- 
stanoes   they  brought  about   this  confusion,   and  as  a  matter  of  equity 
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and  conscience t    therefore »   the  emiloyeee  are  entitled   to  the  benefit 
of  the  oonfuBlon  for  anything  oomlnc  to  themy   re:;ulting  in  vrhethcr 
they  en  recover  or  not    *-«*  recover  concsrnlnc  their  ivagee** 

Prom  the  foregoing  statement   of   the   trial  Judj/o  it  appears 
that  he  was  confused  as   to  the  issues   of  fact  involved  aud   that  he 
did  not  have   ;.hat   thorouch  understanding  of   the   theories  of   the 
parties  or  of   the  evidence   presented   in  sui:poit   of  such  theories 
BeceBsary  to  enable  hini   to  decide   the   cr,  :e  properly. 

Aft  or  a  careful  examination  and  oonsi deration  of  all  the 
evidence   in  the  record  we   are   of   the   opinion   tht.t   the  findings  of 
the  court »  upon  which  the  judgments  in  Tavor   of    the  respective 
plaintiffs  were  entered,  v/ere   acainst   the  manifest  weight   of    the 
evidence  and   tliat   it  \mo  conclusively  shorm  that   there  were  no  loans 
Made  by  pltiintiffs   to   their  employer  buv   rather   that   their  employer 
reduced  their  salaries  to  the   extent  of   the  amoxints   of   the  deductions 
from  what  had   theretofore  been  their  full  salaries* 

Other  grounds  are  urged  for  reversal,  "but  in  the  rimi  wt  tals 
of   this  Cause  we  deem  it  unnecessary  to  discues   them. 

ffor   the  reasons  stated  herein  the  judgments  of  the  Suniclpal 
court  are  reversed  and  Judgment  is   entered  here  in  favor  of  defendant 
and  against  plaintiffs* 

07  ji:^mVii\ST:  AST  ^ajarsT  FiAisTUfs* 

Yriendy  P*  J*»  and  Soonlany  J«»  coaiour« 
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STAHLSY  KURZ^JA  ailA  VIGTOHIA  j       ^  ^>    ^.     -^      «  ^   ^    ^"^ 

Cx^t..       i  29  6I.A.-638' 

XBk   JUSTICS  StJLLEVAir  DaiTSRiSD  TES  OPIHIOT  07  TES  COTJET. 

On  AiiguBt  31t  193«f  plaintiff »  jsdieaa  Cone triaot ion  Go*t 
procured  a  Judgment  "hj  eonfesaion  for  $312*40  against  defendants 
Stanley  Kurzeja  and  Viotoria  Eurzeja»  hie  wlfe»   on  a  oonstructien 
contract  executed  July  14 »  1936p  wMeh  included  therein  a  warrant 
of  attorney*     In  reeponoe  to  defendants*   petition  of  Septeniber  24f 
1936,   to  vacate  said  Judcment*    the  court  on  that  date   ordered    that 
the  Jud£;ment  he  opened ,   that  leare  1m  granted  to  defendants  to 
defend »   that  a   trial   of    the  cause  he  had  notwithotandiag  said  Judg- 
ment!  and   that  the  Judgment  stand  ae  security  and  the  execution 
stayed*     It  was   then  also  ordered   that  defendants  "be  allowed  addi- 
tional time  to  file  their  affidarit  of  merits,  which  was  filed 
October  14 »  1936*     The  cause  haring  been  continued  for  hearing  to 
Leoember  ly   1936>   it  was  again  continued   on  the  latter  data   to 
February  5,   1937 i  when,    on  plaintiff's  motlont    the  court   ordered 
defendants'    atf f idari  t  of  merits   strioken  and   defendants'   motion  to 
vacate   the  Judgment  by  confession  overruled.     February  19 »   1937, 
defendants  moved   that  the   order   of  February  5,  1937,  be  vacated, 
that   they  be  granted  leave   to    file  an  amended  affidavit  of  merits 
and   that  the  case  be  set   for    trial.     Pefendants*    last  mentioned 
motion  was   ordered  entered  and   then  continued   several  times,  ths 
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laBt  poetponeotftnt   thtreof  being  until  Karoh  24*  1937*     In   th» 
meantijuit   howereTi    on  March  22y   1937 »   the  following  order  was 
enteredi     "This  oauae  coming  on  for  hearing  on  notion  ef   the 
defendants  heretofore  entered  herein  to  Ta«ate  and  set  aside   the 
order  of  Felsruary  5th»   1937 »  and    the  Cotirt  helng  fully  adrised  in 
the  premlseflf   oyerriileB   said  motion*     It  is  ordered  hy  the  Court 
that  leave  he  and   the  s&ae  le  hereV  given  defendants   to  file  aaended 
I    affidarit  of  merits  inetanter."     Pursuant   to  the  leare  granted  "by 
this   order  defendants  filed  cu    amended   affidarit   of  merits   on  Xareh 
22 1  1937 »  apparently  after  the  ease  had  heen  disposed   of*     Defend- 
ants'   appeal  is  brought   to  reverse  the  order   of  fehruary  5f  1937, 
striking  their  original  affidavit   of  merits   and   overruling  their 
motion  to  vacate  the  Judgment  "by  oonfassion,   aa  well  as  the  order  of 
Ifareh  22,  1937,   denying  their  motion  to  vacate   the   order  of  February 
5*  1937* 

The  only  question  presented  for  our   determination  le  whether 
defendants  were  entitled  to  a  trial  on  either  of  the  affidavits   of 
merits   they  were  granted  leave   to  file* 

A  salesman  of  plaintiff  negotiated  with  defendants  a  con- 
tyact*  under  the  terms   of  ^srtxich  plaintiff  undertook  to  furnieh     the 
labor  and  materials  neoossary  to  complete  the  specified  alterations 
on  defendants*   building  at  an  agreed  price    of  ri»063*50*      The  oontraot 
provided   that  .^63*50  was   to  be  paid  upon  the  completion  of  the  work 
and   the  only  provision   therein  as   to  how  the  remainder  of  the  contract 
price  was   to  be  paid  was   that   "the  balance   of  *♦*  $1»000  and  !•  H*  A« 

Interest  to  be  paid  in **  equal  consecutive  monthly 

installments  of  _  *-'■■   Dollars  *  *^--*  to  be  evidenced  by 

Judgment  note  or  notes  to  be  delivered  upon  completion  of  w^ork***  Th» 
alterations  plaintiff  undertook  to  make  on  defendants'  building  were 
never  even  started.  No  paynents  were  made  by  the  defendants  nor  did 
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they  execute  the  note  or  notes  speoified  in  %h»  alMre  proTlsieii  of 
the  oontraot*     vvlthout  euoh  note  or  notee  and  eolely  on  the  oon* 
traot  Itaelf  plaintiff  had  the  jud/^ment  "bj  confession  entered^  as 
heretofore  shonn*   on  Augoet  31 y  1936. 

Plaintiff  in  its  hrief  eoaoedes  in  effect  that  the  altera 
ations  to  defendants*   buildinfr  were   to  be  finanoed  with  a  7edcral 
loan  of  some  kind*     A  letter  written  hy  plaintiff   to  defendants 
August   6,  1936y  whioh  hj  agreeaent   of   the  parties  upon  oral  argvMnt 
was  made  part   of  the  record}   contains   this  stateaenti      "Our  under- 
standing of   the  matter  is   that  this  contract  was   signed  in  good   faith 
on  your  party   with  the  tinderotandlng  tliat   the  work  was   to  he  flnano«d 
hy  federal  funds  in  such  a  manner  as  to  extend   the  pr.ymonts  orer  a 
period  of  years  and  making  the  monthly  InstallaentB  of  prinoipal  aiA 
latorost  comhinedr   amotmt  to  $10 •OO.'* 

Defendants  original  affidarlt  of  aerits  filed  October  Li^ 
1936»  contained  the  following  aTementsa 

"Victoria  Kursejay  makes   oath  and  says  that  she  is  one  of 

the  defendrijitB   in   the   a"bove   cniibleu  Gauae   ana   ahe   verily  'belieTes 
that  the   defendants  bare  a  good  defense   to  this   suit,  upon  the 

merits,   to   the  v/hole   of   the  plaintirf^s   demand. 

"Affiant  further  statec   tliat  the  defense  of   the  defendant 
to  said  suit  i>     as  follows i 

"These  defendants   end  each  of  them  deny  that   they  are 
indebted   to  the   lolaintiff  in  the   sum  of   Three   Hundred  and  T-welr© 
Dollars  and  Ji'orty  Cents   ($312*40)  >   or  in  any  other  sum  of  money 

whatsoeyer# 

"These  f^efendants  and   each  of  them,  for  further  defense 
state  as  follows «     That   they  admit    that   on  the  14th  day  of  Jtily* 
193G,    they  entered  into  a  contract  in  vrltin-;  "with  the  ply.intiff 
through  its  agent  or  servant,   one  H*  H*  Battey}   that   they  admit 
that  under-  the   terms   of   the  contract    the  plaintiff  undertook   to 
do  certain  work,  and  to  furnish  la'kor  end  materials  ftr  preaLses 
at  1740     est   21st  Ctreetp  Chioaco,   and    that  the  defendants  undar- 
tGok  to  pay  therefor  the  sum  of  ^rl,063«50,   in  the  manner  as  follows » 
the   sum  of  f63t50   on  cooplstion  of   said   v>ork,   and   the  balance   to 
be  finajmed  >y  federal  Housing  Loan}   that  said  Federal  Housing 
Loan  was  never   obtained,   althout;h  the  deiend?-nts  were   at  all   vimes 
willing  to  ohtain  the  same,  made  efforts   to  do  so,  althouigh  plain- 
tiff undertook  to  arrange   the   same,  and  were  unable   to  finant* 
the   said  work,   as  a  coneecLuence   of  which  the  work  contracted  for 
was  never   started!   that  the  plaintiff  never  complied  with  the   said 
contract  by  oompleting  or  even  undertaking  the   said  work." 
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DefendantB*  amended  affidavit  of  nerlte  flle4  l»y  leare 

of  court  Maroh  22,   1937,   contained  the  following  allefatltmsi 

•These  defendants  and   each  of   then  admit  that   thvy  ocecuteA 
a  oontraot   on  the  14th  day  of  July,  A.  !<•  193«,  by  and  with  the 
plaintiff,   p.nd   adirlt   that  by  the   terme   of  eald  oontract  oertain  work 
ivaB   to  be  done  by  the  plaintiff   on  the  premieee   of   the   def andante, 
and   admit   that  defendants  were   to  pay  therefor,   the   bub  of  fl,0<3.&0f 
in  the  laanner  following;   the   Bum  of  $63.50   to  be  paid  when  the    Mork 
should  be  completed  tuid    "he  balance    to  be  handled  by  a  Federal 
Housing  ^>.dffliniatration  loan,  as   stated  in  the  ocntraot* 

"Theee   defendants   and  each  of  them  state  the  facta    .o  be 
that   they  and   each  of  them  were  Induced   to  ezecnte   the   said  oontrmot 

on   the  fraudulent   and  fcJLse  rcprebentationu   ami  pr^aaiieB   of    i,he 
plaintiff,    through  ite  agent   or  servant,   one  R»  H*  Battey,    that 
plaintiif  vvoulu   arrange   eaici  work  to  be  financed  by  federal  uouuing 
Administration  loan  a&   stated  in  the  oontraot,   and   that  if  said  loan 
waB  not   obtained,   the  contract  exocuted  by   them  would  be   re  ivimed 
oanoelled   to  said   defendants,  without  charge   of   any  Idnd. 

"These  defendants  and  each  of   them  state    the  tao\  to  be 
that   in  a  letter   roocived  by   them  and   bent  by  plaintiff,   dated    the 
6th  day  of   /.ugu&t,   1936,   they  were  adrised  by  the  plaintiff   that 
in  accordance  with  the  contract  plaintiTf  hiiC  attempted    ^. o  obtain  a 
federal  Ilousine  Administration  Loan  liat  was  unsuccessful,  and  rec^ucst- 
ing   that  thereafter   defendants  make    efforts   to  obtain    -he  loan  else- 
where* 

"These  defendants  £jid  each  of  them  state  that  in  said  letter 
plaintiff  admitted   the  understanding  that  said  work  was   to  be  financed 
as  aforesaid,   and  as   stated  ia  the  contract* 


"These  defendants   and  each  of   them  state  that  no  work 
ever  done   on   their  said  premises  and   that    they  are   not   incebted  to 
the  plaintiff  in  the  sua  of  ;:319*40  or  in  any  other  sum  of  monex 
whatsoever** 

In  our  opinion  both  the  original  and  anended  affidavits  of 
merits  filed  by  defendants  were   sufficient •     Both  stated  a  legal 
defense  and  the  speoifie  nature  thereof*     Both  raised  material  issues 
of  fact  upon  whioh  they  were  entitled   to  a  trial*     It  Is  dlffioult   to 
understand  why  on  February  5,  1937,   their   original  affidavit  ef  aerite 
was  stricken  and  their  motion  to  vacate  the  Judgment  by  confession 
denied*       .lien  an  opportunity  was  again  presented   on  Hareh  22,   1937,   to 
vacate  the  erroneous  order  of  jg'ebruary  5,  1937,   the   trial  court  per- 
sisted in  depriving  defendants  of  a  trial  on  the  merits.      <hy,  after 
so  denying  defendants*  motion  on  March  22»  1937,  and  effectually  dis- 
posing of   the  case,   the  coiirt   then  granted  leere   to  defendants   to  file 
an  amended  affidavit  of  merits  we  are  at  a  loss  te  understand. 
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Inasmuoh  atii   this  caet   trill  in  all  lik3lih«od  be   tried  en 
lt£>  m<)xi'.9f  7/9  refrain  fi'cn  ^jny  further  cii;»ouscion  of   the  facts 
precenled  by  the  pleading* 

Dofettdaxito'   pe!,ition   ;.o  Tcicat«j   the  Jud^jtient  Vy  caufcecicn 
war.   riiffloiont,    th^ir   orifinal   uffia&vlt  of  merlte  wis  sufficitnt, 
their  sjnsnded  cff Iduvit  of  merits  ve.f)  eufficlent  aad  thej  were 
entitled  to  a  trial  on  the  morite. 

Thrrerore  the   ordfsr   of   the  lt\inlQlp«l  oeurt  of  S'a'bruary  5p 
1937,   striking  defondants'    original  affidarit  of  merite   and  orer- 
nilins   their  laotion   to  vaoate   the  Judgment,  t-j  confannion  ia  rey<3rned» 
as  la  alBo   the   order   of  l!l?.roh  32,  1S37»   dsnyins  defendants*  iaotioa 
to  raoate   the  order  of  ye^bruary  5,  1937,  and   the  oaus?  is  remanded 
with  dlreotiono    thit   3>ai3  proceed   to   a  hearing  ou  fJefsndants*    auwnuod 
affidavit  of  neritc  filed  hy  les.T9   of  oourt  on  March  2C,  1937. 

IlIS7SR3i«D   ^TD  KMAimoi^  '.riTH  .liLRUCriOHS. 

Priend,  P»  Jt»  and  Soanlan,   J.,   coneur* 
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PBARL  TA.YLOR  V/ILLI5,  /      ) 

AppellaGp  /      ) 

APP^I  man  ciBCUiT  counTt 

T.  /  )  _ 

ooci:  cotnrTT. 

CITY  01?  CiaCAGO,  a  I        )      J^  . 

Appellant.  )  29  6    I.A.    tt3o 

im*  jtrsncs  sullivait  DauvaRiijp  THic  opiwioh  o^  th-j  court. 

ThlB  Is  an  aotlon  "brouf^t  by  Psarl  Taylor   to  recoror  damagoi 
for  perconal  injuries  reeultinfr  from  the  oollapee  of  a  portion  of  a 
sidewalk  on  Uast  59th  ctreet»  Chicago*     After  starting  stait  sho 
■arried  one  Thorn  uillis  and  "by  order   of  oourt  her  naae     as  plain- 
tiff wao  changed  acoordinely*     The  case  was   tried  "before  a  Jury 
which  gare  her  a  verdict  for  $lyS0O«     After  the  court  directed  an6 
plaintiff  aereed   to  a  remittitur  of  $2C0,  judgsaent  was   entered 
againct  defendantt  City  of  Chicago*  for  ^'ItOOO  and  costs*     This 
appeal  followed* 

Kay  30 f  1934 »   one  Marehall  Lee  Jackeon  oparated  a  grocery 
store   at   6059  South  State  street*  GhioagOy  which  %as   the  northeast 
oornor  of   6l8t  and  F>tate  etreets.     The   store  faced  wost*     The   south 
wall  of    the  building  in  vhioh  Jackson  had  his   store  ran  front  .^tate 
street  east  alonp  the  north  line  of  the  sidewalk  on  the  north  aide 
of   eist  street  toward  an  alley  in  the  rear  which  entered   said   61b t 
street*     There  were   two  side  entrances  into  this  huilding*  one  at  8 
Safit  6lst  street*  which  was  an  entrance  to  the  rear  of  Jackson's 
store*  and  the   other  at  10  Jast  6lst  otreet*  which  led  into  an 
apartment  which  Jackson  had  suTalet   to  one  Dan  Lawia. 

A  steel  plate  containing  glass  priaas  ran  east  and  w»b% 

iBUQBdiately  alongside   the  building  for  a  distance  of  from  four  to 
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six  ftot  between  the   two  entranft**  at  8  «id  10  Bast  6lst  street 
and  extended   out   into   the   sidewalk  fron  two  and  one-half   to  four 
feet*     Vhlle  plaintiff  was  either  standing  on  thio  steel  plate 
talkinr;  to  Lewis  and   others  Who  were   in   the  entrance   to  Lewio^s 
apartment  at  10  Oaet   6l8t  street  or  on  the  sidewalk  in  front  ef 
B&mBt   or  while   ehe  was  walking:  aorosc   this  plate   toward   the  entrano* 
to  Lewio*Ej  apartmentf   the  steel  plate  gare  way  under  her,   causing 
her   to  fall   through  the  hole   thus  left  in   the  sidewialkt  a  distanee 
of  from  six  to  nine  feety  into  a  tunnel  or  vault  spaoe  under  said 
sidewalk*     There  was  eridenee   that  the   steel  plate  rested  upon  a 
steel  "base   or  framework  whioh  remained  around    the  openln;:  after  the 
plate  had  fallen  through)   that   "this  framework  rested   on  cross 
beams »"   v/hieh  extended  from  the  wall  of  the  bxiilding  to  the  edge  of 
the  plate;  and   that  a  steel  rod   or  beam  ran  alon^  'between    the  plate 
and  the   adjoining  slab  of  ooncreta  upon  whioh  both  rested*     It  is 
conceded  by  the  city  that  the   slab   of  concrete  constituting   the  por- 
tion of   the  sidewalk  immediately  to   the   east  of   the  plate    that  fell 
and  which  extended  south  of   the  south  line   of  said  plate  was  in  a 
defectire  condition  in  that  it  was     crioked  at  about  its  east«vest 
center  line.     Both  halves   of   this  craoked  slab  sloped   towards  its 
center,  forming  a  "oup*Bhaped"  or  "dished-in"   space,  whioh  had  for 
a  oonslderable  period  of  time  been  filled  in  with  earth,   "so   that 
people  would  not   stumkle  over  it** 

Defendant*  B  contentions^as    stated  in  it£>  "briefy  are   that 
"prior  to  the  aocident  the   defendant  had   no  notice  of  aixy  defectiro 
condition  that  could  cause   the  collapse   of  the  steel  ixlatei    that 
there  was  no  eausal  relation,  and   the  evidence  properly  interpretedt 
does  not  show  suoh  a  relation  betwe«i   the  defeotire  slab  of  concrete 
and   the  giving  a^r^ay  of   the  steel  plate  whioh  resulted  in  the  plain- 
tiff's injuries  I  •*  and  that  "plaintiff's  own  testimftay  clearly  es- 
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tabllBhas  tht  faot  that  plaintiff* s  reeldene*  at  ths   time  of   th« 
aooldent*   and  for  a  year  oontlnuouBly  thereafter  was   at  an  address 
other   than   that  contained  In   the  notloey  and   that   said  notice  f9x 
that  reason  is   fatally  defaotlre**' 

Plaintiff's   theory  Is  that  the   aaut-west  depression  or 
craok  in  the   concrete   slab  Inaisdlately   to   the  east   oi    the   glass 
studded  Bteel  plate   did   contribute   to   the  oollapee   of   Bane;   that 
"the  defendant  had  conetruotire  notice  of  the   defect  cavising  or 
tending  to  cause  the  collapse   of  the  glass   studded  steel  plate;" 
that   "as  a  matter  of  law  the  defendant  is  liable  to   the  plaintiff 
for  the  collapse   of   the  glass    studded   steel  plate;"    that   "the 
Statutory  ITotioe   served  upon   the  defendant  complied  with  the   re- 
quirements  of  Section  7,  Chapter  70»    the  Injuries  ..oti   111.      tete 
Bar  Stats.  1935;"  and  that   "the  court   did  not   err  in  recelrlng  ftis 
Statutory  Hotice  in  evidence   and  in  denying  defendant's  motion  for 
e.  directed  verdict  and  in  arrest  of  jud^ent." 

After  a  careful  examination  and  ccnBider3.tion  of  all   ths 
evidence  in   the   record  we   are  uiiable    to   reach  any  satisf acttry  or 
reasonable  conclusion  as  to  what  oaused  the  atsel  plate  in    the 
sidewalk  to  collapse   or  gire  way»  precipitating  plaintiff  t«  ths 
floor  of  the  vault  under  said  sidewalk.     Plaintiff* s  case  was  tried 
below  unquestionably  upon  tiie    tlieory  that   the    dtfectlve  slab  ot 
concrete   in   the   sidewalk  caused   the  steel  plate   to  collapse  or 
was   at  least  one  of   the  contributing  causes   of  such  collapse*  It 
was  upon  the  obvious  defects  in  that  slab  for  a  period   of  two 
years  or  more   that  she  predicated  constructive  notice   tft  the   ci.y 
of   the  defective  condition  of   the  sidewalkf   Including  the  steel 
plate  and  its  supports.     .Mle  some  of  plaintiff's  witnesses   offered 
testimon     that  might  be  construed  as   tending  to  show  that    the  defec- 
tive Blab  of  concrete  contributed  in  s<«e  unexplained  manner   to  the 
glvlni/oi   the  steel  plate,    the   evidence  presented  in  plaintiff ts 
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lo«half »  ooneldared   in  itu   antlrtty*   wae  conf using  and  oontr&dlc- 
tory.     By  reason  of   the   indefinite  and  uneatlef actoary  nature  of 
the  eridenoe  in  the  record  and   the  failiure   to  present  amterial 
eridonoe,   tie  jury  could   only  speoulate   as   to  ishat  oaused    ttao 
steel  plate   to  gire  way. 

Slnoe  we  feel   that   the   ends   of  Justice  will  be  best  eerred 
by  a  retrial  of   this  oase^  we  refrain  from  diucuesing  the   testisony 
of   the  witnesses  in  detail* 

Ao   to  defendant's  contention  that  the   statutory  notice   serred 
on  the  City  of  Chicago  by  plaintiff  was  fatally  defectire  in   that 
there  was  a  rariance  between  her  place  of   residence  as   stated  in  said 
notice  and  her  place   of   residence  as  testified   to  by  her  at   the 
trialt   the  rule  is  that  if  the   eyidenoe  as  to  such  rarianee  is  un- 
disputed plaintiff  would  be  precluded  fm  maintaining  her  action» 
but  if  the   erldenoe  is  conflicting  as  to  such  yariazMOf   whether  or 
not  plaintiff's  place  of  residenee  was  as   stated  in   the  notice  pre- 
sents a  controverted   question  of  fact  for   the  jury  to  decide*    ^hile 
plaintiff  did   testify  that  her  place   of   retidenee   «x  s   other  than 
that   stated  in  the  notice »    there  was  eyidenoe   that   tended   to  show 
that  her  place   of  residence  was  as   stated  in  the  notice*     This  is 
a  matter  which  should  be  susceptible  of   direct  positlre  proof  on 
another  trial* 

The  notice  reqtiired   to  be    seryed   on   the  city  and  which  wis 
seryed  conforms  strictly  with  the  proyisions   of   the   statute  az^  that 
plaintifi   may  haye  been  confused  in  making  the  answers  which  she   did 
as   to  her  place   of   reoidenoe  is  borne   out   to  sone   extent  at  least 
by  the  following  statement   of    the   attorney  who   tried   the   case  for 
the  city:      "We  haye  taken  into  consideration  the  intelligence  of 
this  woman.     You  covild  ask  her  if   she  lived  at  1624   ..est    64th  streetp 
and  she  might  say  that  she  did*" 
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vVe  are  oonBtralned   to  hold   that   tha  l«au«B  inrolrlns  the 
statutory  notioe   uhould  1>«  retried  with  the  other  Isauee  in  th« 
oase* 

S'or  the  reasons  Indicated  herein  the  Jud^nent  of   the 
oirouit  oouxt  is  rerersed  and   the  oaose  renaaded  for  a  nev  trial* 

JUDOOnrT  RISTBR83D  AKD  Q.JS^ii  RSMAXOBUm 

Soanlan  and  L>iilliyan»   JJ*»  conour* 
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MR.   JUSTICis;   SULUVAK  D  JLIVi^JD  THiJ  OPINION  0?   TMS  COURT. 

This  appeal  oeelcB   to   Tereree  a  sumnary  JudgB«at  for 
1549.53  entered  Maroh  4,   1937 >  in  faror  of  plaintiff,  IMited 
States  Fidelity  and   Guaranty  Cootpany,  and  against  defendant, 
ULartin  Auto  Parte  Company*     Comioenoing  August  12,  1930,   auid 
thereafter  until  and  including  August  12,  1934,   plaintiff  issued 
annually  to  defendant  its  standard   ..orlonen's  Compensation  and 
ibaployer*8  Lia'bility  folioy*     The  polioy  issued  on  the  last  men- 
tioned date  was  oanoelled  Deoemher  29,   1934.     IMder   each  of   these 
policies   defendoiit  paid  an  estimated  initial  premium  and   obligated 
itself  to  pay  an  additional  premiiua  at  the  end  of  each  polioy  year 
"based  upon  an  audit  made  lay  plaintiff  of   defendant*  s  records  show- 
ing the  total  oompens    tion  paid  hy  the  latter   to  its   enqployees  in 
the  various  olaseifications  specified  in  the  policies  and   then 
applying  the   rate  of  premium  alleged   to  "be  chargeable  agninst  the 
yearly  compensation  paid   the  employees  in  such  classifier tions, 
Per   the  foxir  years  ending     ugust  12,   1934,   defendant  paid  the 
initial  premiums  and   the   additional  premitaos   determined  "by  plain- 
tiff's auditor  and  for  which  statements  were   rendered   to  the  in- 
sured,    iv  controrersy  having  arisen  over   the  policy  issued   %m 


8J#tC 


asxnu 
.  KASAoe 


.fv.   nmr,  'n  ■    •     ■  .t 

♦THUOO  SET   iO  l©p[I«IO  SHT  a.:rYIJ:L*a  «/V3a:JUci  5IDIT801  .fK 

^icmbn&tsb  Jani/iS-^  bac  t^n^sqcioO  Y't£tJst:rflx»0  has?.  x^xXobiS.  a«ieitS 
bsijaai  ^li^Jfii/^Iq  ,f^£9X  ^SX  ^sji^jj^  gfti&x/Xoxii  be/;  Xi^fK/  x©ilJ9«»xW 
-neiH  *a«X  aif;}   mo    bawaQi  xo-J^jCo<i  ^^      txs^lo^i  i^^iXMj^iil  a'ls^joXqad 

6©;fiE®iXcfo   bna  au/lerettq  Ijci^lKi  &»cfjj«lc^efi  a*   biisq  Ja-ibnelcb  aoloiXoq 

Ti^x  "^^-t^o?  ^o&Q  JQ  bn«  atfj  in  miiafixci  Lnno ti tr.bet  ns  \j.3q  0*  tl&sil 

"VodB  abioooi  a  »Jai;bs8lGb   lo  ni:}iiislg  x^  sbjsm  J-ibx/s  as  «oqi/  b«aiuf 

ai  Bsoxo-C«l"W  a*i  0*  i:©**j3X  ©ri*  y^  bUq  tsoii   onQqinao  Itiioi  ^di  gal 

a9tii   bos  aoioiXoq  ftd*  ni  beX^ti&oqj  a«ol;;fj3ol'ilaaBXo  awolxsT  sif* 

•Jl*  biiiq  ;fnj:)b«6l:6b   «^CX  «SX  ieu,;u     3i«lbi»  sfXs^x  iwo'i  ttif^t   loU 
-HJteXq  ^ef  beniHT©*Bb  amlKsiq  X/usoiJlbbc   sKJ   "^n     c^oar-o;  •       l    KVrnl 

^  ■■  '^O-J^Xoq  mii   T3V0  n;^E.:  iilv.u.   y,^  j- -vo  i.  no:;  «  )9tri/3 


defendant  Auguet  12 »   1934 »   for   the   ensuing  year^   sana  wai:   oan- 
oelledt   as  heretoi'ore   stated*   on  i>eoeii2)er  29»  19349  no  audit  of 
defendant's  Ijooke  waE>  made  for  the  portion   of  the  jear  that  policy 
v»8  In  effect  and  no  additional  preniiiB  was  i>ald   on  e&ld  policy • 
Plaintiff* a  statement  of  claim  filed  ..ugust  7p  1935|  in 
addition  to  setting  forth  the  isouanoe   of   the  policies   and  the 
amounts   of   the  premlumB   paid   thereon  and   attuohlng:  as   exMhlts  1^ 
2f   3»  4  and  5»   copies   of   the  several  policies  issued »  respectirelyf 
on  Aug*   12»    1930y  Aug*   12>    I93I9   ;.ug*   12»   1932,     cUg*   12?    1933   end 
Aug*  12»  1934»   and  the  alleged  indoreemente   or  amendmenta  thereto^ 
aa  well  as  an  exhibit  identified  as   "A***  ayerred  subs  tan  ti^.lly  that 
tha  original  polioy  oorered  only  the  place  of  business  of  d.  f endant 
at  3359  ITorth  Ashland  avenuei   that  by  indorsement  of    .prll  1,  I93I9 
attaohed   to  8ai<S  policy  there  was  included  xuider  its  c  orerage   the 
place  of  business  of   defendant  at   2036  Domlnlok  street,  Chicr.goi 
that   "the  defendant,  by  false  end  fraudulent  aiisrepreBentn.tions, 
adTised  plaintiff   that  there  was  no  dismantling  at  Domini ok  street 
and  by  false  and  fraudulent  representations  until  Uovemrer  7,  1904 p 
misrepresented   the  olasBlfioatlon  and  amount   of   total  payroll i** 
that   "said  mlsrepresentationa  included^  among  other  things,   that 
many  employees  were  clascified  under  the  heading  of   'Clerk*    *** 
whereas,   they  really  were  exqployed  in  classification  of  Ser\'ioe 
Station  and  Store}"   that   "upon  disc  ore ry  of  the  misrepresentations 
and  of  the  fc^ot   that  the  plaintiff  in  accordance  vd  th  the  terms  of 
aaid  policies  was  entitled   to  additional  premitms   thereunder,   the 
said  plaintiff   demanded  complete  payroll   records  for  the  entire 
period  corered  by  the  policies,  so   that  the   said  plainti.\    could 
take  a  ccmplete   and  accxirate  audit  for  the  entire  period   as  prorided 
in   said  policies;"    that  "the   defendant  refused    to  disclose   actual 
remuneration,    the   actual  number  of  employees  and    the  actual  actiri- 
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tlea   that  Bald  enqployees  were   engaged  ini"   ttaat   "defendant  ii 
indebted   to  plaintiff  in  the  bub  of  ♦7,416. 10 »  after  allowintf  all 
credits  due  Iti"    that   **tM8  eum  la  taeed  upon  a  proportionate  la- 
ereaee  In  the  amounte   of  prendUB  that  should  hare  heen  paid  V/ 
defendant  had  not  Bold  defendant  fraudulently  concealed  and  de- 
oelred  plaintiff  as  hereinhefore   set  forth;"  and  plaintiff  prayed 
that  judgment  he  rendered  for  said  stm  of  #7 ,416*10   "as  per  state- 
ment hereto  attachedp  loarked  exhibit  ^A***,  which  is  a8  followei 
••UHITKD  StAT3S  yiDiJUTT  AID   OUkRAJSTf  G0MPA3IT 

July  19,  1935 
Martin  Auto  Parte  Go*, 

3359  N*  Aahland  A7e*,  Chicago,  111*  ]fer* 

Chicago,  111* 

Humber    ""    Date  Aseured  Charge         Credit       Jet 


Z-511191 

Z-61S833 
Z- 655 539 
&-700684 
Z-734379 
AB -11 5888 


8/12/30  to 
8/1^31 


8/12/31  to 
8/12/32 
8/12/32  to 
8/12/33 
8/12/33  to 
8/12/34 

8/12/34  to 

12/29/34 


2arned  Preaitua 
on   .orkmen*B  Com- 
pensation policy       778*63 


ditto 
ditto 
ditto 


ditto 
ant*  2/^35  Return  premium 
on  auto 


1171*73 

1734*90 

2882*00 

872«34 


23.50 


I7416.10* 
On  AugUBt  19,  1936,  defendant  filed  its  appearante  and  deaaad 
for  a  jury  trial.     Defendant's  affida-vit  of  merits  filed  in  its  he- 
half  hy  its  president  Septeaber  19,  1935,  is   as  follows! 

"That  he  admits   that   on  or  ahout,   to-wltt   the  12th  day  of 
August  1930   that  ?•  Joseph  i^ysui  solicited   the  insurance  of    the 
defendant  and  maco  certain  representations  \/ith  reference  to  it, 
and   that  in  ptirstianos   to  said  representations,   tliat  a  policy  of 
insurance  of    the  plaintiff  wc.s  issued,  hut   the   defendant  denies 
that   on  Hay  20,   1931,   that  said  policy  ws  amended  >y  endorsement  af.^ 
f#ctliri  *»  if  jTehruary  9,   1951,   and   on  May  20,   1931,   said  policy 
was  further  amended  and  denies   that  said  plaintiff's   oxhloit   *2* 
is  a  true  and  correct   copy  of  said  policy* 

"Defendaa  t  further  says  that  he  admits  that  through  one 
P.  Joseph  Eyaa  that  on  or  ahout  the  12th  day  of  >.ugust,  1931,  a 
policy  of  insuranoe  with  the  Ilhited  states  Fidelity  and  Guaranty 
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Company  Mvaa  ieeued  pursuant   to  certain  repreBentations  Bade  ^ 
tke  Ei&id  S**  JoBeph  l;yant  buo   deniet;   that  eunoncimantc  trere  nad* 
ae  Mtt  forth  in  the  plaintiff*  n  statement  of  olalm*  exoeptlai; 
that   on  or  aboui*    bo-wit:   the  firQt  d&y   of  ..prily   1931>    the 
polloy  vmB  amended  to  Inolude  2036  Dominlok  street,  Ghlo&gOf 
Illinois. 

"Defendant  further  ansv/erine  oaya   thxxt  he   admite   that 
there  was  a  oertain  polloy  issued   through  the  oolloltation  of 
F»   Joseph  Hyan»  "but   says   that    the  plainoi.f   is  not  entitlec'    to 
reooYer   the  compensation  as   set  forth  under  Paragraph  3* 

^Defendant  further  answering  admits  that  a  certain 
polloy  of   in&uranoa  vms   Issued   on  .^ug^iat   12 »   193C<   and  1934^  but 
as  to  said  amendments  as  set  forth  in  the  ivtatement  of  Claia  as 
i^xhihit  4  and   ^iXhiblt  5  aa  relates   to  said  amendmontSt    this  de- 
fendant requires  strict  proof    thereof  and  denies   that   the  amend- 
ments set  iorth  in  the  statement   oi   Claim  are   as  ib&ued   to   tho 
defendant  company* 

"Defendant  further  answerinc  Bays  that   the  rate  of  premium 
charged  hy  the  plaintiff  company  v^as  far  in  excess  of    the  liability 
or  hazard   they  assumed  and  denies   that  any  misrepresentations  were 
made  by  the  Martin  x^uto  Parts  Company  at  any   time»  and  denies   that 
the   actual  arnoimt  of  remuneration  earned  by  the  employees  «as  not 
given  to   the  plaintiff  company* 

"iofendant  further   Sijjrs   that   they  are  not  adrised   as  to  the 
manual  of  rates  used  by  the  plaintiff  company  at  the  date   of   the 
issue  of  the  policy  and  requires  strict  proof   thereof. 

"Defendant  further  answering  says   that  they  are  not  adrised 
with  reference    to  Code  ^o«  8387 t  3310  or  3821  and   that  203«  Donlnick 
ijtreett  Chicaco*  Illinois»  was  not  in  existence  at  the   t.ime   the 
policy  Exhibit   '1'   was  issued* 

"Defendant  further  answering  says  that  no  false  or  fraudu- 
lent represnntations  were  made  with  reference    to  2056  Dominlok  street » 
and  there  were  no  employees  classified  tmder  the  he.'Lding  of  clerks 
who  were  not  clerks. 

"Defendant  further  answering  says  that  the  plaintiff  is  not 
entitled   to  recover  under   the   terms   of  said  policies,  euJditional  pre- 
miums  thereunder,  and  the  defendant  further  s&ys   that  they  furnished 
the  plaintiff  with  a  oonplete  payroll  record  for  the  entire  period 
covered  by  the  policies  exceptinc  the  latter  half   of  19o4  and   on  the 
advice   of  competent  counsel  they  refused   to  furnish  the  latter  part 
of  1934   to  the  plaintiff  company  after   they  had  indicated    they  were 
going  to  cancel  the   said  policy  of  insuranse,   and  the  defendant  re- 
fused  to   accept  said  policy  of  the  plaintiff  company  until  an  adjust- 
ment had  been  Blade  on  the  year  previous   to  the  isstiance     cf  said 
policy. 

"Defendant  further  answering  denies   that   the  Martin     uto 
Parts  Gampany  ar'e  indebted  to  the  plaintiff  oam|tfiny  in  any  sum 
of  money  whatsoever  as  set  forth  in  the  plaintiff's  statement 
of  claim  under    ixhibit   «A<  .* 

Pursuant  to  notice  served  on  plaintiff       "by  defendant's 

counsel,   in  which  it  was  stated   "I   shall  ask  for  a  r\ile  on  you 
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to  Itoadze  iixhlblt  'A*  ♦*«  under  which  you  Bake  claim  for 
t'7»416«10»''  the  trial  oourt  on  April  9,   1936 »  In  suetaininr  do- 
fondant*  8  motion  saidf  i*whloh  last  order  will  be»  motion  9t   de- 
fendant for  more  Qpaoifio  sttttement  of  olfjlm  alloiwd  aad  t«n  days 
to  file  It  and  tan  days  thereafter  to  file  an  anevar.*  On  ^.prll 
16>  1936*  plaintiff)  complying  with  the  order  of  ..pril  9|  193<p 
filed  a  "Specific  :itatement  Itemizing  .^Lxhlbit  *A.*  of  Statement 
of  Claim  Filed  hy  Plaintiff >"  which  purported  to  show  as  to  the 
sereral  pollclee  and  policy  years  the  "pay  roll"  as  to  each  clasBi- 
fioatlon  of  etqployeesi  v;hether  dismantlings  serrioe  station  or 
olorlcalt  the  "rate"  of  premium  a.  to  eaoh  cuoh  clasBificationf  the 
aunount  of  premiums  that  should  have  been  paid  as  to  e  aoh  qualifl- 
catlon»  the  premium  or  premiums  that  were  paid  hy  defendant*  and 
the  additional  premiums  olaimea  to  be  due  and  owing  froB  defendant 
to  plaintiff  I  aggregating  ^i7»416.10  for  the  period  corered  by  all 
of  the  polloles* 

Defendant's  answer  to  plaintiff's  "l^peolfic  Statement 
Itemizing  Exhibit  «A«  of  statement  of  Claim,"  was  ae  follows! 

"Martin  Auto  Parts  Company,  a  Corporation,  by  Leslie  H« 
^liippy  its  attorney 9  says  that  the  Specific   tatement  of  Claim 
filed  by  the  plaintiff  Itemizing  the  charges  against  the  defendant 
are  not  correct  nor  are  the  same  in  accordance  with  the  premLiauB 
which  were  authorized  by  said  policies  issued  by  the  United  t-tates 
Fidelity  and  Guaranty  Company  during  the  years  1930  to  1931  in- 
clusive and  including  up  to  :uecember  29,  1954,  in  that  in  each  of 
said  years,  the  deposit  premium  was  paid  by  the  defendant,  and 
that  after  said  Initial  premium  was  paid  in  e  ch  year,  upon  the 
inspection  made  by  the  plaintiff  and  an  audit  made  by  the  pls-intiff 
pursuant  to  said  inspection,  on  additional  premium  shovm  by  sb±A 
inspection  and  audit  was  paid  by  the  defendant,  excepting  the  year 
1934  when  only  the  initial  premium  was  paid  and  that  the  defendant 
holds  the  receipts  of  the  pl.'.intiff  for  such  deposit  premiums  and 
additional  premium* 

"That  in  the  year  1931,  without  reference  to  the  policy  of 
insurance  issued  by  the  plaintiff  company,  tliat  the  plaintiff 
comp;/ny  arbitrarily  and  without  reason  auid  cause  therefor,  wrong- 
fully altered  and  changed  the  aiaoxints  of  the  payroll  assigned  to 
the  various  departments  of  the  defendant  company. 

•That  the  amount  of  the  item  Dismantling  is  fixed  at  the 
avm   of  s'12,908»02  when  as  a  matter  of  fact  it  should  be  55fi.06| 

"That  the  amount  of  service  station  is  fixed  at  the  siim 
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•f  #9»270*96  ^xrhen  It  chould  hare  l>««n  ^12»349.10} 

"That   the   amcnuit   of  olerloal  at   3559  H*  .^Bhland    /venae 

and  20o6  JJotuiniok    v treat  it;    ;iat  up  an  .' ^i,4lii»4;i    w.un     .•    i~ 
matter  of  ffiot  the  proper  charge   should  be  fl^tb'^iP.^&Ot 

"That  In  the  year  1932  the  amount  of  the  item  DtsBantllnc 

l0  fixed  ai.    tho   bum  of   ^  IQtjlQtOl    //hen  aa  a  natter  of  faot  iu 
Bhould  be     1»834*28{ 

**That  the  amount   ox    aerrloe   etatlMi  is  fixed  at   the  Bvm 
of   vl3»537*56  when  it   should  hare  "been  C'18f384.02« 

"That  the  amount   of  olorioal  c< »  3359  IT*    \8hland   -yenue 
and  2036  Dominlok  street  is    set  up  as  $3^535*64  when  as  a  zaatter 
of  faot   the  proper   charge   should  "bs     15»820,22; 

♦•That   in    the  ye:*-    1933   the  amoxint   of   the   Itea  DiBmontUng 
is  fixed  at   the  sum  of     21  > 604 #22  when  aB  a  matter  of  fact  it 
should  he  ;ifl» 590.00? 

"That   the  amount   of   aeryioe  otation  is  fixed   at   the  sum 
of  t'15»5l6*B5»  when  it   should  have  heen  v21»948«95| 

"Th£.t  the  amount   of  olerioal  at  3359  U.  Aahland    avenue 
and  2'':'36  Boraj.nick  street  is    set   up  as    v4fD37»63  when  as  a  matter 
of  faot  the  proper  charge   should  he  •'  16»307»3  6j 

"That  in  the  year  1934   the  amount  of   the  item  Lismcuitling 
is  fixed  at   the   sum  of  .^30,299.21  when  as  a  matter  of  faot  it 
should  he  ::;1,711»66; 

"That   the  amount   of  sorvioe  station  is  fixed  at   the  sua 
Of  I? 21, 7 66 #01  when  it  should  have  "been  $31,449.22; 

"That   the  amount   of  clerical  at  3359  IT.  Ashland  Arenue 
and  2036  iJominiok  street  is   set  up  as  (;5f662.30  when  as  a  matter 
of  fact  the  proper  charge  should  be  $^229356.961 

'*That  in  the  year    1934  under  Policy  No.  /--734379   the  sEOunt 
ef  the  item  Dismantling  is  fixed  at  tue  sum  of  s^  11*540 .97  when  as 
a  matter  of  fact  it  should  be  ^'978.66; 

"That  the  amount  of  service  station  is  fixed  at   the  sum  of 
$8»290.67  when  it   should  have  heen  vllr888*8d; 

"That  the  amount   of  clerical  at  3359  2T.  .-^-shland  ..venue  and 
2036  Dominick  street  is   set  up  as  v2»156.96  when  as  a  matter  of 
faot    uhe  proper  charge  should  he   'i 9, 373. 07. 

*That   said  statements  so  set  forth  in   uhe  epeoific  state- 
ment  of  claim  of   the  plaintiff  were  not  set  up  in  accordi-nce  with 
the  inspection   or  auditor's  report,  hut   the    same  were   arbitrarily 
fixed  without   i-eferenoe   to  the  policy  of  insurance,   or   the  facts 
coaoerning  the   eame>  and  that  the  d>;fendfc.nt  is  not  indebted   t,o 
the  plnintil'f  in   the  sum  of  money  claimed  by  the  plaintiff ,  and 
this* the  defendant  is  ready  to  verify." 

On  March  4,   1937,   plaintiff  moved  for  a  summary  judgment 
lor  an  amount  which  it  was  asserted   v/c.e  admitted  in  defendant*! 
affidavit   of  me  its   to  be  due  and  owlag  to  plaintiff.        This 
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motlon  wac  allov/ec)  and  au  har&toforc  shoim  judgntnt  wae  •nteretf 
acai'i'^t  defendant  for  4^4  9.53  and  the  trial  of  the  caee  order*4 
to  prooeed  tie   to  the  balance   of  plaintiff*  d   olalao 

In  view  of   the  Btanuer  in  which  the  proceedln^pe  in   thlB 
cause  were   conducted  in  the   court  belov/|   plaintiff 'b  original 
statement  oi   claim  and   its   specific    etatement  Itenlzlnfi  SxhUjit 
"A"  ooneidered  together  ntui:^t  "be  held  to  constitute  the  more 
eipeciflc    r:tt  tement   of  claim,  v.hicb  the  court   on   :pril  9,   1936, 
ordered  filed* 

The  c^ueatlon  then  is  whether  defendant*  a  affidarit  %t 
merits,  including  as  a  part   thereof  ite   answer   to  plaintiff*  b  itemi- 
::iation  of  i^hllDit   "A",   definitely  made   such  an  admission  of  indebted- 
ness  to  plaintiff  as   to  any  part   of  its  claim  aa  eet  forth  in  tlio 
latter* a   epeclfic   statement   of  claim  as  to  warrant   the  entry  of   the 
summary  Judgment.     Vve  are   of  the  opinion  that  it  did, 

Plaintiff* B  position  Is  that  "by  taking  the  figures   set   forth 
in   defendant's  answer  to  the  specific  itemization  of  exhibit   "A*  ae 
to  the  compensation  paid  to  the  employees  of  the  Insured  in  the 
various   olaseific;  tions   during  the  several  policy  years   md   appl^-lng 
to  same  the   rates  of  premium  shown  in  the  policies  for   the  respectire 
years,   there  is  admitted  to  be  due   and  owing  to  plaintiff  froa  de- 
fendant v^6l6*04  for  premiums  earned   OTcr  and  n.h0TQ   the  premiums  paid 
by  the  insured j   and  that  by  deducting  certain  credits   admitted   to  be 
due  from  plaintiff  to  defendant  amounting  to  ^66.51  from  the  afore- 
said 0616.04,   a  balance  is  shown  to  bs  due  plaintiff  for  xmpaid 
premiums  in  the  sum  of  $549  .SS,  for  which  amoimt   the  judgment  wa* 

entered* 

There  is  no  denial  by  defendant  in  either  its  affidarit  of 
merits  or  in  its  answer  to  the  itemization  of  Exhibit  "A"  that  it 
contractec  to  pay  plaintiff  premiums  under  tho  toims  of  the  sereral 
policies  at  the  rates  provided  therein.  Taking  the  pay  roll  fiL^ureo 
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reolted  by  defendant   in  its   said  anawar  and  oomputing  the  praali 

du«   tharoon  at   the  rates   epeolfled  in  the   respeotlre  polioiee*   the 

result  reached  is  indicated  by  the  following  tabulations 

POLICY  gPl.  Yi/J>  JROM  AUGUST  I2t   1931,    to  AUGUST  12<   1932  . 

ClaBBifior  tiomi  —_  ,«__ 

of  employeee* Pay  roll Rate Premiua ^ 

Dismantling                  ^   l»834.2a          ^7.01  $128«58 

r.errLce  L^tation            18,384.02            1.29  ZZfmlb 

Clerical                            15,820.22               .06  9»49 

Total  375.22 
Credit  f«fr 

Premiuae  paid  331*83 

Balance  43.39                   |43.39 

POLICY  yOR  TSAli  fRQK  AUGfOST  12 p   1932,    to  AUGUST  12 p   1933. 

Dismantling                       1,590.00            9.06  144.05 

r.errioe   station            21,948.95            1.64  359.96 

Clerical                           16,307.36               .09  14.67 

Total  C18.68 
Credit  for 

Premiums  paid  480.55 

Balance  58.13                      38.13 

POLICY  FOR  rEii\F<  FRQII  AUGUST  12,   1933,   to  AUGUST  12,   1934. 

Dismantling                     1,711.66           9.05  154.90 

Serrioe  station            31,449.22            1.63  512.62 

Clerical                            22,356.96               .08  17.88 

Total  685.40 
Credit  for 

Premiums  paid  219.40 

Balance  466.00                  466.00 

POLICY  yOR  YaA.R  TRQM  AUGUST  12,  1934,    to  ..ugust  12,   1935. 

DKK&ailtliAt  978.66  8.21  80.35 

Service  L^tation  11,838.88  1.58  187.84 

Clerical  9,373.07  .09  8.43 

Total  276.62 

Credit  for 
Premiums  paid     208.10 

Balance     "68755"  68.52 

Total  amount  due  616.04 

Credit  for   returned  auto 

premium  24.00 

Balance  598.04 

Credit  for  over  payment  42.51 

Total  oived  549.53 

From  the  result  reached  by  the  foregoing  conputation,   the  correot-* 
ncss  of  which  is  undisputed,  it  clearly  appears   that   the  trial  ccmrt 
properly  entered  the   summary  judgment  appealed  from. 

The  original  record  filed  in  this  court  showed   that  e« 
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Aprll  9»   1936 »   the  follovd.n(/  order  wae  entered <      "Vov  ooaea  Xh» 
defendant  herein  and  moroe   the  Court    to  strike  Btatemenu  of   olala 
filed  herein  from  the  files   of   this  oau0«»  and   the  Court  being 
fully  o.dvlBed  in  the  premlseBf    cuetalne  Bald  motion*      .nd  It  le 
ordered  by  the  Court   that  leave  be  and   ths   eaine  Is  here^  gi-im 
plaintiff   to  file  aaendad   statement   of  olalm  in   ten  ***  days  frcai 
today  and  defendant   time   to  file  afflderlt  of  merits  extended   ten 
***  days  thereafter.* 

A  report  of  proceedings  of  the  hearing  on     pril  9,  1936, 
on  defendant's  motion,  contained  in  an  additional  record  filed  in 
this  court  dlsoloees  that  the  order  last  abere  quoted  was  entered 
through  mieprislon  of  the  nlnute  clerk  In   the  trial  court|   said 
court  in  rulins  on  the  motion  statlngf    "■which  last  order  will  be. 
Motion  of  defendant   for  more   specific   statement   of  olala  allowed 
and   ten  days  to  file  it  and    ten  days  thereafter  to  file  an  answer. • 
That  defendant  made  no  motion  to  strike  plaintiff's   statement  of 
olaim  la   domont;trated  by  defendant's  attorney's  notice   to  plaintiff 
of  the  presentation  of  its  motion,   in  v/hich,  as  heretofore   shown* 
it  Was  stated   "I   shall  ask  for  a  rule  on  you  to  itemize  Exhibit 
tj^t    ♦*«  xinder  which  you  make  claim  for  $7»416*10«'' 

TSoA  assertion  of  counsel  for  defendant  in  the  latter' s 
"brief   that  he  knew  at   the   time   of   the  entry  by  the  clerk  of    the 
oourt  of   the  order   of    .pril  9,  193C»    that   such  order  purported   to 
strike  plaintiff's   statement   of  claim  from  the  files  is  refuted  by 
hie   statement   to  the  oourt   on  the  he&rlng  of  his  motion   that   "motion 
is  for  a  more   cpeciiic   statement   of  claim  ***  here's  what  I  want  sat 
out  Bore  specifically,"   and   that  all   that  he   desired  vas   a  stet*- 
ment  itemising   Exhibit   '♦^'*   of  plaintiff's   ct;.tement   of  claim,   and 
it  i£   also  refuted  by  hie   treatment  throughout  the  proceedlnsa  is 
the  lower  court  of   the   original  ttutement  of  claim  as  amended  in 
effect  by  the  specific   statement  itemizing  Exhibit   ".."  of   etc^tement 
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of   olaiu  aid  the  more   Bpeolflo  Btateiaant  of  olain  whloh  the  oourt 

on  April  9,  1936,    orderad  plaintiff   to  file,     ab   alre&dy  state* 

defendant  fil«*d  an  answer   on    .pril  30,   1936,   to  plaintiff's 

itemization  of   ijxhl'tiit   "A",  v-hich  it  h£:.rdly  v.ould  hare  done  if  it 

had  Icnowledge  at   that   time   that  plaintiff's   original  otatement   of 

olaim  had  "been  atticken.     It  would  undoubtedly  have  aoved  to  strike 

Buoh  itemization  of  -::xhi'bit   "A**  as  not  otating  a  oause  of  action* 

^^ter  defendant  had  filed  the  record  and  its  brief  and  abstract  in 

this  ootirt,   the  trial  court  on  October  9,  1937 »   :n  response  to 

plaintiff's  motion  in  the  nafcuro   of  a  vrrit   of  error  oor?.m  noble 

under  sec.  72  of  the  Civil  Practice  act   to  correct  the  record   to 

apealc  the  truth  as   to   th«   lU'eresaid  oider  of  r.pril  9,   1936,   entared 

the  following  order t 

"The  above  matter  having  come  on  to  be  heard  upon  the 
motion  of  the  plaintiff  herein,  United  states  Fidelity  and 
Guaranty  Catapany,  a  Corporation, tj  correct    vihe  record   of   the 
above  entitled  cause  so  as   to  make   such  record   speak  the  truth 
and  the   objections   on  beiialf   of   the   Jofendant   to  Bach  motion, 
the  Court  having  inspectev-i  the  notice   of  motion  of   the   defend- 
ant, iiartin  Auto  Parts  Ooxapany,   a  corpcre-tion,   presented  and 
filed  on  the  yth  day  of    .pril,  a»  "•  1936,  arid  the  transcript 
of  the  proceedings  had  befora   the  Goxu't   on  said  0th  day  of    -pril, 
A*  J).  1936»  and  having  heard  the   testimony  of  the  court  reporter, 
and  having  jurisdiction  to  make  such  corrections   of  the  record 
and  being  fully  advised  in  the  premii^es,  7IHDS: 

"That   on  the  9th  day  of  April,  A»  !)•  1936,  a  notice  of 
motion  wa^s  presented   to   thio  Court  and  filed  by  the  defendant 
herein,  Martin  Auto  Parte  Company,  a  Corporation,   askin^i  for  a 
rule  on   the  plaintiff  to  itoKize  Jixhiljit   'A*    in    -he  above  entitled 
cause  and  arguments  were   had  before    this  Court  for  and  against 
the  said  motion* 

"That  this  Cotirt   ordered   thai   the  motion  of  dsfendnnt  for 
more  specific   steitement   of  claim  be  allovrcd   and   ten  (10)   days   time 
to  file  it  and    ten  (10)  days  theroi^fter  to  file  an  answer, 

"That  the  Clerk  of   this  Court  in  v/ricing  up  the  vczovi  in 
the  above  entitled  cause  did  not  enter  the  corr:ct  order  of  .'.pril 
0th,  A.  :  *  1936,  but  iastead  made   the  follo^Ting  wrongftJ.  entry 
upon  the   records! 

"*]fow  comes  the   defendant  herein  and  moves  the  Court  te 
strike  statement    of  claim  filed  hnrein  frcan  the  files   of   this   cause, 
and  the  Court  being  ftilly  advised  in  the  premises,   suet£d.ns  said 
motion*     ...nd  it  io   ordered  by   the  Court  that  leave  be  and   the  sai  e 
is  hereby  t^iven  plaintiff   to  file  amended  statement   of  cltiim  in   ten 
(10)    days:)  froB  today  and   defendant   time   to  file  affidavit  of 
merits  extended   ten  (10)   days  thereafter.* 
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"That  the   rjcord   in  the   aboye  vntltled  oaue*   should  \)« 
corrected   bo  as   to  make   ouoh  record  ap«ak  ttaa    trutht  uid 

•*It  I8   TklJiR)¥OL{ni  O.JudiR'SD   that    the    order    entered    of 
record   on   Lhe  9th  day  of     prllf  .;•   ij»  1936f   as  f  oIIovbi 

***ITow  oomes   the   defendant  herein  and  mores   the  Court   to 
strike  statement  of  claim  filed  heroin  I'rcai  ihe  filer   ox    this 
cause »  and   the  Oourt  heing  fully  advised   In  the  premises >   au£< 
tains  said  motion*     ^ nd  it  is  ordered  by  the  vourt    vhat  leare 
he   ond   the   same   is  hereby--  given  plaintiff    to  file  ajnsnded   state- 
ment  of   claim  in   ten   (lOj    days  from  tuday  aud  ciefendant    time   to 
iile  afridavit   of  merits   extended    ten   (10)   days   thereafter,'   be 
vacated  I    set   aside   and   held  for  naught* 

"It  Is  inrx%rKiIi  OICDITiWH  tliat   the  following  order  "be  enteved 
of   record  nunc   i^ro   tunp   as    of   the  9th  6i:y  of  iLprll,  A*  B*   1936* 

"It  Is  OKDjJKilD  that  the  motion  of   the  defendant  for  a 
more   cpi^cific   eta  tome  nt   of  oli.im  be  allowed,    tha^    the  plcdntiff 
have   ten   (10)   days  time   to  file   same  and   the  defendant  have  ten 

(lO)   days  thereafter   to  I'ilQ  an  uni=V4r    thert-co." 

It  was   after  the   entry  of   this  order  in   the   trial  court 
that   plaintiff  was  permitted    to  f ila   the  additional  record  in   this 
court   shovtrin     ouch  order  and   other  mati^exs  relevant  and  material 
to  the   entry  of   the   order   of  ...pril  9»   iy56*        e  have  stated    the 
facts  at  length  pertaining  to  the  ordar  of  ..prll  9$  1936,  because 
defendant  In  its   original  brief  predicated  its  entire   argument  for 
the  reversal   of   the  judgment   on   the  proposition  that  since  by  that 
order  as  shown  in  the   original  record  plainoiiT't   stacemen^  of 
olaim  was  stricken  and  the  spealfio   statement  itemixing  jlxhiblt 
"A*   of  statement   of  claim  x-iled  by  plaintiff  did  not  purport   to 
state  a  cause   of  action*    there  was  no  statement  of  claim  upon 
which  any  Judgment  could  be  based* 

We  are  impelled  to  hold  that  plaintiff's  statement  of  claim 
was  not  stricken  on  ..pril  9,  1936,  by  the  court'e  order,  that  the 
entry  made  by  the  clerk  that  day  did  noi.  speak  the  truth  ae  zo  tho 
order  of  the  court  and  that  such  statement  of  claim,  tocether  with 
the  specif ic  itemization  of  iixhibit  •'..%  thereafter  filed,  consti- 
tuted the  more  specific  statement  of  claim  which  the  court  ordered 
filed  and   that   same  was  adequate  and  sufficient   to  support  tb* 
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Jud^mort  entered. 

Since  the  polnte  predicated   on  the  Ipjok  of  Jurlndlotion  etf 

the  trial  court   to  vaoate   or  modify  tho  ordor  of     pril  'a,   19Z6t 
•if tar   the  expiration  of  thirty  days  from  the  entry  of  cuch  order 
and  ur^ed  liy  defendant   in  ltd  reply  "brief  for  the   rcTersul  of    tbm 
Judgment »  aro  not  argued  in  said  "brief »  it  !■  uimeoesaAry  tt 

diBcuBs  them  and  for   tlie    same  ruaBOEi  it  is  unnece saury  to  dlBcuss 
defendnjnt»8  contention  th-  t   this  court  erroneously  permitted  thfl 
additional  record   to  he  filed. 

In  any  event  it  hjp.B  "been  repeatedly  held    that  where  &  clerk 
of  a  court  Ims  miBtakenly  entered  an  ©rder  that  does  not  speak  the 
truth*   the  court  may  at  any  tine  thereafter  cauee  such  order  to  te 
Tacated  and  an  order  entered  that   ioen  speak  the   truth>  prorided  a 
proper  memorial  is  ayailahle  which  indioates   tho   true  purpose  in- 
tended to  "be  effected  hy  the  order*     Ho  ilso  may  an  order  that  does 
not  spealc  the   truth  ■bacausn   of   the  misprioion  of  the  clerk  of  a 
court  he  corrected  at  ojiy  time  within  fire  years  of  its    entry  hy 
motion  in  the  nature   of  a   srit  of  orror  coraa  nohls  under  sec.   72 
of  the  GiTil  Practice  act.     It  .  ppears  conclusiTely  that   the  aotion 
of  the   trial  oovirt  in  correcting  the   order  of    .pril  9,   1936|  was 
proper. 

In  passing  upon  this  appeal  we  aouIi?  rathe-  hslisTS  that 
defend£jit's  oounsol  did  not  beoome  avarc  of  the  true  import  of  the 
ord..r  of  ipril  9,  1936#  aa  entered,  unuil  ^ter  he  perfeotad  his 
appeal,  when  he  sought  «o  take  udvantuge  of  i!;»  thau  thaL  ho  had 
knowledge  of  its  untruthful  contents  froui  ohe  date  of  ito  en»ry 
laitil  the  judgment  was  entered  and  did  not  call  the  at^ent^ion  ftf 
either  the  court  or  opposing  counael  to  same. 

i>uoh  other  points  asare  urgod  have  "boon  considered  but  in 
the  view  we   take    of   tiiis   cuusd  ^'^e   deem  it  lameoeesary  to  discusa 

them* 
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For  the   rearoTiB   indicated  the  Judgnent   of   the  Viinlolpal 

court  will  be   affirmed. 

Priend»  F«  J«»  and  Scanlan»  J«»  eeuaur* 
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APPmL  fBOl  KUnCUAL 
OOQRT  OF  CKOAGO* 


AfptlJtM* 

]m«   JIIS7XCI2  SULUVASr  DIILITl^Ria)  TS3  OfXJIQV  07   1KB  COURT* 


296IA.6st 


Xhl0  oans*  mts  ooneolldatAd  for  hearing  in  tfale  eourt  vith 
«aB«  iro«  40103 •     The  opinion  in  Vo*  40103  is  filed  conourrently 
vith  this  opinion*       '£b6  faote  in  thLe  case  are  identical  with 
the  faotfl  in  oaee  9o*  40103*  with  the  oceeption  that  the  inforaailon 
against  Oasimer  Keanets  in  thie  oaee  wae  signed  and  rerif  led  hj  one 
Rlohard  Gehrke*  Jr*     Ihe  Jndgnent  rendered  telow  in  that  ease  was 
the  same  as  in  this  and  the  eaae  questions  are  preeented   to   thie 
eourt*     Onr  decision  in  that  oase   (People  igt  the  State  of  Illinois 
▼•  OftBiaer  Keanet^)  controls  the  queetione  presented  here  and  for 
the  reasons  there   stated   this  proceeding  will  nooesaarily  hare   to 
t>e  diBBdssed* 

PROCE BDHTG  DISMISSES* 


Friend*  Pt  cr«»  and  &canlan»  J»,  oonour* 
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(Relator)  AppcXl«««  \ 

! 

lOMA  8UL.LX«   DOROm  nMML  MtBiAIIDRt; 
lAllOT  0K1.II0MA00,   ftttA  XATXi  ^A]10|» 

(atapondontt )  App«ll%ai«*  OJ 

mu  jpiuraioxio  jijstioi  mftii  oilitirxd  tu  eniiioi  or  thi  9oam, 

TMa  is  an  uppoal  by  th«  r«apond«nta«  vhe  v«r«  Judf««  aad 
•Itrkt  of  •Itotion  at  «  pri«arx  •lection  hold  on  April  14«  19M,   aai 
vbe  upoOi  «  proe««dlag  htd  boforo  tbo  Oouot/  Court  of  Oook  County 
woro  oontoneod  for  oontoapt  of  eourt  for  ▼iol^tion  of  tbo  Elootion 
Lav*  portaining  th«r«to.     Kdno  iMlli^  Dorothy  Mrgor  ond  Root  Aaaro, 
w9f  sontonood  to  oao  ynr  onob  in  tho  Oook  Oounty  j^iil*  ond  Honey 
OolaoaftOo  and  Kutio  I'ardo  to  olx  ncMEitht  inprisonaont  in  Jail* 

Tho  pot  it  ion  upon  whieb  thio  proooodiag  «*ta  baoad  otttoo 
tliat  a  priaary  elootion  was  hold  on  April  14*  1936;  that  in  tho  4th 
l^rooinot*  ^tb  n«rd,  Ohioaga,  tho  reopondonta  «oro  Jndgaa  and  olcrks 
of  the  olootion*  pnA  while  oexTiBg  nnd  noting  as  Jndgoe  and  olerke* 
luimrlngly*  fraudulently  and  unlawfully  nude  «  fi«lae  ounrote*  tAlly* 
prealaaatiaa  nnd  return  of  the  Totee  o«at  in  s^id  oreoinat,  aad 
further  unlawfully  peralttod  persona  to  rate  aoro  than  oBBe«  and  alaa 
did  unlawfully  iMrait  the  saso  persons*   naaee  to  be  recorded  in  the 
pall  books*  and  peralttod  aoae  person  or  pereons  to  wote  bath  naaee 
at  said  priaavy  elootion* 

This  petition  was  sigaad  by  John  3.   (^eah  «nd  ewora  to  by 
hia  before  a  notary  public*  mnd  a  iMcvtnc  **^>  ^*>^  npon  the  natters  sat 
forth  in  the  petition  <^nd  the  anever  filed  thereto*     A  final  order 
was  entered  in  which  the  court  found  the  respondente  guilty  of  the 
Charges  Contained  in  the  petition*   ond  they  pere  aentenaed  ae  hereto- 
fore  sts^ted*  «nd  ootsaitt«d  to  the  Cook  County  Jail* 
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vail? 
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t 

The  firat  point  ••ll«il  to  our  tttoation  by  tb»  roopoadoata 
!•  th  t  ttao  finding  of  gvilty  is  oontrnvx  to  tho  oridonoo* 

Tho  OTidonoo  ohoira  tto^t  thirtton  witnostoo  tottifiod  thof 
voro  r«gi«tor«d  and  did  not  T»to;   thro*  tottifiod  thoy  Totod  on  tho 
Prlwurx  tey  although!  thoy  h«d  aorod  fro*  tho  prooinot   la  whiob  tlioy 
Mgittortd)  ont  tottifiod  th^t  whoa  ha  went  to  tho  pollinc  dIaoo  ha 
van  nat  aahad  whero  ho  XiTOd;   and  ona  toatifiod  sha  sought  aa«latanaa{ 
tliat  a  woaaa  g«TO  har  ftasiatnnoa  and  that  tha  voaan  aaSkad  tha 
ballet*     It  furthar  spnaava  fraa  a  vitnaaa  iriho  taatifiad  that  hav 
hrathar  had  baan  oonfinad  to  tha  OToat  Lakaa  Hotpital  on  ?rim»rf  Day, 
aikthoui^  tha  pell  booka  and  ragiatara  ahewed  thnt  ha  Totod*     Aaothar 
vitneaa  taatifiad  th«it  ona  of  tha  judgaa  of  alaotlon  offiaintiac  In 
tliia  pTooiaet*  narked  tha  bAllota  of  p4*raona  Toting  who  appealed  and 
aakad  for  aaeiatanee^  and  th^t  thia  wae  tone  in  the  abeonM  of  an 
aeaeeinta^  oontrary  to  the  &roTiaioa  of  tha  Eleotlon  l«av« 

Tha  aTidenee  ahova  that  Hobort  i.  Haythorne  toatified  ha 
«ne  n  atudant  ^t  tha  UnlTaraity  of  Ohiea.o  and  that  vhlla  h«  aaa  praaont 
in  the  preeinet  fron  tha  opening  of  the  polla  to  eleran  o'olook  la 
the  nerning*  affid»Tita  of  aaaiatanee  to  Totara  wt^  aide  out  ucoa 
requaat  of  naaletanee^  and  after  th«t  tine  the  law  waa  not  eenplied 
elth*  and  thnt  during  tha  voting  only  one  Judfire  eeeiatad  tha  rot  art} 
that  the  Oeneeratie  preeinet  eaptain  and  the  sapublie«n  preeinet 
eaptain  aaaiatad  the  eleotion  offieiale  in  ooaduoting  tha  Priaary 
Eleetlon,  and  that  the  Oeaeemtio  preeinet  onptaia  raaA  end  eeuifted 
the  Oeaooratie  ballete*   and  the  Hapublioan  preoinot  oaptAln^  the 
HeynbliOMi  bQllota;   that  after  Dorothy  Bargar,  one  of  tha  Jud^ea^ 
had  baan  oaliing  tha  vetea  eaat,  for  too  houre,  the  Rapubllean  preeinet 
eaptain  started  to  eount  the  ballets  and  ^han  be  aav  that  a  ballet 
aae  blank,  he  would  put  %  ores*  3»rk  before  the  none  of  a  enadidate. 

Ae  to  thia  oooduot,  the  teetiaeny  of  Ksythome  wna  oerrober- 
ated  by  Hoary  Hill«  a  atndent  at  the  Qniraraity  of  ahieage  law  aeheel* 


^M£l&^ 
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H«  %««tlfi«d  thnt  ^•n  oorothf  cwrgtr  hiindl«4  b«llo%t  •ht  «t«lA  ttsk 
%h»  rofr  it  h«  «aat«4  •••latRAM*  nnA  it  ttM  yfr  «aM%«4  a 
O«iaoeratio  b'^U.ot  OoMtby,    BmtgT,  th«  9»Moomtl«  ^adg«,   ■>itH  g»  iBt« 
tM  booth  with  tht  TotAT  alonOf   «nd  if  t)i«  Tottr  w<iB%«d  a    «pQblio«m 
bftllot*  thos  the  Ktpoblloan  jud^  would  g*  lato  tlio  bootb  witb  tbo 
Yotcr*     This  vltnoflt  furtbcr  t««tifl«d  th*t  «b«ttt  100  vttora  v«r« 
»««lst<id  a»l  tb«t  tho  Xftflt  BAJM  in  tbo  poll  bookt  tit  tb«  olet*  of 
tbt  polio  van  UAry  &«••»  on  iino  479«  «ltbough  fro«  the  poll  bookt« 
(?oopl«*o  Kzhibltt  1  »Dd  3»)  Sll  auioo  <ipp«*irod  upoB  tbo  books.     Thio 
•nttt  vitnooa  fartb«r  t«otifltd  tbnt  oliottOTor  thoi*  woo  «  bloak  oquovo 
b«for«  tho  a&adid«t«  Vaooo't  iuum«  s^ndort  OAvb«llft  would  aork  1b 
«  aroosf  ftnd  tbot  tbl«  ««■  ^lono  e  tlaoo*  tb«>t  om  Ooao«rAtio  biaiot, 
la  pftrtloul<tr«  wno  oerkod  wltb  a  rod  lt»d  ponoll  bot  tb«t  on  tb-t 
ballot  tboxo  wno  no  aork  In  tbo  oquoro  boforo  V%oo«*o  ooa**  oo 
Qa^bolla  put  o  erooo  la  tbo  o^aro  boforo  tbo  noao  of  ^—^m,  oad  wboo 
•oMouo  o«Lll«d  Oftrbollo**  Attontloa  to  tbo  foot  tb'^t  tb«  root  of  tbo 
ballot  wno  oiArfcod  witb  n  r«A  load  p«B«llf  0»rb«ll«  oraood  tbo  orooo 
wurfc  b«  bAd  Bodo  witb  tbo  blook  ponoil  «ad  took  a  rod  load  p^ooil 
out  of  bio  podkot  and  oarkod  a  orooa  in  tbo  oaat  um^w  witb  tbo  rod 
Xbod  poftbil* 

Tbor«  io  owidonoe  in  tho  rooord  bjr  Katborioo  Koolor,  a 
bABdwritiDg  oxport*  wbo  oxproaood  hor  opinion  tb^t  313  ballots  bad 
booa  ta«i»or«d  witb«  and  sho  uointod  out  tb^t  tho  orldtaoo  appoarlac 
mpoa  tbo  fa«o  of  tbo  ballot  a  sbowod  tboy  bad  booa  tasporod  witb. 

rroa  tbo  fnoto  m  the  rooord  it  io  •ridoat  tboro  w^»  rrldoaoo 
beforo  tho  oourt  that  a  nuabor  of  votoro  in  tbia  portiooltr  nr^-oioot 
ap^'^red  in  oourt  and  tcatifiod  tbojr  did  not  appoar  at  tb«  Dolliac 
plaoo  aad  roto  by  oaotiag  a  ballot  oa  tbo  day  La  qfoootion*  aad  it 
fUrtbor  appoaro  that  tboto  wory  taao  naood  wotort  woted  by  o 
•ubotituto,  wblob  appoaro  froa  tbo  pollia^i  boako  offorad  la  owidoaao. 


i 
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«•  &*•  of  th»  epiniott  thflt  th«  o»urt  vat  )tistin«d  la 
finding  %h«  respondent*  guilty*  at  uppenrt  fMs  the  ori«r«  uii 
tspettlally  wti«&  «•  oonalder  the  further  eTldenee  th«t  eroeeet  v«r« 
Inaerted  In  T^omt  touares  before  the  n««e  of  Taeoe,  ead  th^t  tlila 
wet  done  eight  tlaee  In  the  preeenoe  of  the  jtidgoe  and  elerks  of  the 
polling  plaoe  nfter  the  pelle  had  been  oloeed  and  while  the  Jodi^eo 
e«d  olerhe  were  ovgaged  in  oanTaaslng  the  vote  and  proforli^  tho 
returns  to  be  .lellTsred  to  the  Kleetlon  doanlssloners* 

While  this  SYldonee  to  whloh  vo  here  referred  is  In 
oontrofersjr*  and  the  respondents  ef>oh  testified  there  was  nothing  n»» 
lawful  done  %t  the  polling  plaoe  on  that  day  end  that  they  tried  to 
oonply  with  the  law*  etlll  the  eredlblllty  of  all  the  wltneeees 
appearing  before  the  oourt  was  passed  upon  and  their  teatlaony 
oonsld«redp  and  the  oourt  frooi  the  entire  orldenoe  entered  the  ordir 
appealed  fron* 

111     la  oontendod  by  the  respondents  that  the  oourt  erred 

In  denying  s  <mange  of  wenuo  after  the  petition  oBd  affldaTlt  aTor- 

rlng  prejudloo  was  filed  in  the  Oounty  Oourt  sad  after  the  oourt  had 

oonsldered  the  petition.     C%«  146*   3e«.  1  of  the  Tonoe  3t*itute, 

Snlth-Hurd  Illinois  Herleed  statutes*  1936*   proTldes  in  substanoo 

for  a  ohange  of  Yense* 

*   •   *  •  In  any  olrll  suit  or  prooeedlng  in  law  or  equity*  •   •   • 
where  either  party  shall  tnht  th<t  he  will  not  reoelvo  a  fair 
trial  in  the  oourt  in  v^ieh  the  e>)it  or  orooeeding  le  ponding 
btoauso  •  •  •  the  judge  ie  prejudloed  against  hla  •   •  ••• 

The  <|ueetlon  Is  raised  whether  under  thie  prowisios  of  the 

eet  It  wae  Intended  th'^t  In  any  olrll  euit  or  proooedli^  In  law  or 

equity  a  eh^nge  of  reniio  should  be  granted,     Xt  hae  been  held  by  our 

tupreao  Oourt  in  the  eaee  of  The  iooole  ▼.  ££)nuu   363  111.  33«*  that 

a  proeoedlng  under  seotlon  13  of  flrtlole  2  of  the  Oity  Clootion  «et 

against  judges  and  elerks  of  eleetlon  for  eontenpt  for  any  nisbeh^Tler 
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• 

la  thtir  offio*  it  not  n  oriainal  >ywdi«c  ^  «lilfli  •  writ  of 

oyror  Hot  fro*  tho  Suprooo  Oourt  to  th«  Appollato  Court  ubAot 

••otion  U.  of  flirtloio  •  of  th*  oonatitutlon,  umI  tho  oourt  la  that 

OAOO  olt«o  irlth  approval  tho  oaoo  of  Tho   iooole  ▼.    r*nohiro.   511 

111*  Saa*  and  «9aotoo  there froa  «e  followei 

"ffhllo  oonteapto  ore  goaorolly  opokoa  of  eo  offeaeee,  yet  hy 
V/0  greater  volght  of  authorit/  %ad  better  re»aonlac  thojr  are 
la  reality  muX  g*afyla>  ->  they  nre  ouaei  eriaoe  or  offoaoeo*     Iko 
9Toooo4dBC  To  inthen^turo  of  a  erialnal  proooeding*  taut  thoy 
aro  aet  orlaee  within  the  aeaning  of  the  atatute  defialns  alo- 
doaoanora,  or  the  oonatltution  reoviring  that  tho  aoeuaed  ahall 
havo  the  right  of  trial  by   jury.     The  ruloa  regardlag  the   trial 
of  orlaao  kqr  inforaatioa  or  indiotaent   -.re  aot  applionblo  to 
praooodiago  for  oonteapt." 

In  the  oaae  of  H^flfilfY  ▼•  Iclntyro,   Jft")  111.   Sta,  tf 
•apraaa  Oourt  hold  th^t  a  auit  to  oonteot  an  election  to  offloo  veo 
aelther  aa  aetloa  at  lev  nor  in  equity »     The  inataat  oaoo  boiac  OMt 
la  ohioh  the  reapondoata  wore  (Mb'^rgad  with  ooateapt*  ao  «•  teva 
already  stated  ia  tho  opinioa*  it  ia  plala  th«t  it  dooo  aot  ooao 
within  the  proviaion  of  the  Ohaago  of  venue  Aot«  vhioh  prorldoa  %hm\ 
la  order  to  ooao  within  ite  proviaion  it  auat  ho  a  eiwil  auit  or  a 
prooeedlag  in  law  or  etjuity.     Thorefore*  the  oourt  properly  denied 
tlio  petition  for  a  ohaige  of  reaue  filed  ia  the  o*ee  here  oa  appeal. 

the  queatioA  wna  aloa  raiaed  toy  theae  reapondeate  that  thm 

oourt  in  eaterlng  the  order  here  oa  appeal  aoted  on  oral  teatiaoi^ 

tout  diaregardod  the  etatute  aad  nefA  on  tooth  oral  nad  dooaaontary 

proof.     While  tho  etatute  proridea  for  oral  teetiaony.   it  appeara 

from  the  orldoaeo  ia  the  reeord  that  the  doouaeatary  proof  reoeiTod 

toy  the  oourt  vaa  ia  oorroboratioa  of  the  OTideaoe  of  witaoeeee  who 

teetified  orally^  and  it  would  toe  tout  a  reaeonahle  ooaotruetioa  of 

shall 
tho  etntute  to  aay  that  while  the  oourt  aaat  hear  the  oral  teetiaaiy^ 

it  ia  not  otoligod  to  ooafino  itaelf  to  Juat  that  tcetiaa^r*  toat  a^ 

oanoider  ia  aappart  of  the  piaof  4aaaatat<)ry  ewidenoe  eueto  ai 
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lAtro(lue«d  la  thl«  «•«••     This  !•  cx«apllfi«d  by  th*  tmt  that  it 

99.9  ii»<Mi««tiry  te  ooa«l(l«r  oueli  erldeiM*,  irti«A  th*r«  ««r«  witn*tt«t 

irtio  t«»tlfi«d  b»llett  hAd  b««B  otiaagAd  b/  sarkings,  aad  iapofttort 

fend  Tot«d  in  pXnot  of  vot«rt  wh«  fend  r«gi«t«r«d  Im  %li«  pr*«lBOt«  tad 

%h9  Aamimtnt^Tf  r««erd«  of  th«  •leotloa  ««r«  tucfe  «•  to  tat<tbli«fe 

t!i«  f.%ot  tbat  iMpoators  Yvtad  for  and  la  pl«oo  of  tha  roglttarad 

Tottra  la  tha  praoinet  -  all  of  ahieh  la  olaar  froa  tha  arliaaoa*     It 

w»iil4  ba  aa  uarAstaoaAbla  oonatruotloa  of  tba  provlaioa  of  tha  at«tuta 

to  vattrlet  tba  proof  aiiara  tha  orta  teatiaoajr  ladiaataa  a  Tiolatlaa 

0t  tha  lav  haa  takoa  p1ao««  aad  aapaolali/  «hara«   aa  la  thia  a«aa« 

tba  t«atl]ioii9r  1*  oorrobor  ttad  by  tha  publlo  z^oorda  oa  flXa  la  tha 

Cloetloa  Oot»alaslon«v*a  Offioa* 

la  tha  eaaa  of  gtopla.  t»  ral.    rm<^  t.   ^^^o^i^m^  393  UI. 

hpp*  SlSf  thla  oourt  upoa  tha  quaatloa  of  whothar  arldaaM  otfear  tfeaa 

•ml  oeuXd  b«  raaalirad  aad  oonaldarad  by  tha  aourt,   s'^ld: 

"It  la  ala*  uvgad  by  oouaaal  for  retpondaata  th»t  tha 
oourt  had  no  rl|^t  to  ra«o\xat  the  b.^.llot««  nor  to  ooaaldar  tha 
tnllf  ahaata*  b»llot«  r^ad  other  dooiuaeata  aad  papera  uaad  la  tha 
tXaotlon^  aUoirlng  the  returna  nada  by  thaaa  offlol%la,   but  that 
uadar  the  9ts{tuta9  nothing  but  oral  erldaaoa  ahould  haT«  iMaa 
rtoolvad  upoa  tha  oharga  a«da.     tha  aeiaa  aouaaal*  la  f— ala  en   ral. 
^.^^  V*  Hilll&aa.  BiM&»  ^^  ^^*  eounty  eourt  aad  hera«  urgad 


•  aawe  polat*  aad  this  oourt  there  galdt 

*Xt  la  aXa«  Sftld  th^t  tha  trial  oourt  hn<i  no  -authority 
to  reooiiat  the  b«XX9ta  aa  tha  prooaadlafca  aont#>apX»ta  «>  ne«rlaf 
•oa  oral  taatlaotir*'  axoXualvaXyt     wa  «a  aot  road  tha  at^tuta  aa 
llaitiag  tha  oh-  raotor  of  ayldaaoa  vhltih  aay  be  aabaltted  In  thle 
pr*««adl.Bf.     It  la  ••Xf<-aTldoat  th^t  the  eourt  amat*   In  oaaalag 
upaa  the  ^argoa^  aoaaldar  the  taXXy  ahaeta,  baXXots,  or  aiqr  otfeor 
doaaaaatary  or  oraX  arldaaoa  froa  vhleh  the  oourt  aay  dateralaa 
tha  Innoaaaoa  or  gulXt  of  tha  p«rtl«s  !«oouaed«* 

It  aay  ba  noted  la  paaslag  th»t  tha  reapondeate  thaaaeXToa 

ia  tha  inatsat  e«go  offered  la  orldaaaa  tha  do«uaaatary  proof «  eoa- 

•Istiag  of  baXXota  e^at  at  the  prlaary,  ^•t9  tha  raaDoadeata  aatad 

aa  judges  «jad  oXttk*  of  eleetloa  «ad  vere  ohargad  vlth  ooata^pt  af 

oourt,  vhloh  ohargo  la  aaa  la  thla  oourt  for  oaaaldarstloa. 
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la  tto*  Oflt«  of  nopit  9x  r^i.    -uaeb  t,   a>T*ii*iio. 
fr««  whlotk  9«  have  juat  Qu»t*4  ftsA  in  whl«b  *pp««l  was  d«ni»4l  fef 
%)M  •uyrtM  OouTt*  «•  h«ld  upon  a  ilk*  quaatlon  thnt  ■i«««aAun  mm 
tb«  part  of  judges  nnd  oltrkt  of  eX«etion  is  •  «ont«Bpt  of  tM 
oountjr  oovrt  la  tb«  aiitur*  of  n.  eriainal  ••ntoapi*  th«  utAtutory 
p«nftlty  proTldad  b«lng  i«po««d  to  rindiointa  th«  »ttit^ori%y  of  th*t 
court  vlth  r«op«ot  to  anttoro  oonn«ot«d  witb  boldlag  of  •lactlono 
AiA  tlifit  eourt  nay  pr»p«rlf  dsay  raouatt   for  tkaag*  of  ▼•■«•  la 
proaaoutlon  for  allagod  alaoonduot  of  th«   jiidf»«  aad  olarka  of 
tlaotiott  «iio  for  th^t  purpoaa  «ra  offl««ra  of  tha  seurt   (111*  9t«t« 
MM  Stata.  I93d,  oh.  4««  par*  367,  oh.  14«»  paj*.  I  at  a^q.;  Jaata 
SlI*  Stata*   Ann.  43.a77«  lOT.SlS  at  aaq»}» 

Par  tlia  ranaons  at>^t«d  tba  judcaaat  of  tba  aaart  la 
affiraad. 

JUUOIKIT  ArFIWES. 

MR.   JUgTl»  ttlXS  i.   SUULIfa  S^COXALU   COMOVlllSlii 

VbiXa  X  agraa  «itb  tba  daoiaion  rc^-^ohadf   I  da  Mt  agraa 
«ltb  all  tbftt  la  aald  la  tha  fora^olag  apinloa* 
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JOSt  OAVTROf 

(PXalntiff)   AppcIlMt* 

iOWAJIO  01IOTAV8CTc 

(I3»f«iid»at}   App«ll«tt. 


•r  MxeAflo, 

296  I.A.  639^ 


MU  mSIOXSO  JUSTXOI  RtBBI.  SaiWi^SO  THt  OPIIIOM  Of  fRI  0OOIIT. 

This  la  %A  app^ftl  by  th«  plaintiff  firoa  •  )«4«atBt  •nt«rft4 
Mny  aO«  1937,  upott  tb«  everrullag  of  •  aotlon  ly  tM  plAlatlff  %• 
TR«at«  fta  order  onterod  by  the  court  ▼aoetlBc  •  default  judgaoat   for 
tko  plaintiff  entered  on  iioireaber  27,  1926. 

The  plaintiff  filed  a  suit  to  reoover  froa  the  defomdnnt, 
•ad  froa  hie  et^ttoaat  of  olaia  It  appears  that  on  January  1;^,  X995, 
lie  purohaeod  froa  the  defendant  a  Ondilloo  oar  for  ifi*00  la  oajk 
aad  a  sooond-haad  Studob^her  rehlole  of  the  raluo  of  IW*00  tbea  the 
inroporty  of  the  Plaintiff,  nnd  paid  the  defendaat  MO  ia  oaah  aad 
Aellvered  to  hla  his  pviala^ery  note  for  iSf,  payable  SO  days  after 
date,  togother  vlth  the  Studebaker  oar;   th^t  thereafter  ho  ^id 
|i0*OO  oa  aeeouat* 

Tho  dafoBdaat  wae  aerrod  with  a  ii— sas  and  a  oopy  of  the 
•tatoaent  of  olaia  filed  la  thle  aotioa,   aad  apoa  the  return  daqr 
the  def<«ndaBt  defaulted  for  failure  to  a$>pear  In  oourt  to  defeat* 
On  KoToaber  t!7,  1936,  a  judgaeat  by  default  «*a  eaterod  for  the 
plaintiff,  aad  oa  Ooaoaber  8,  19M,  the  defeadaat  vas  poraonally 
serred  «lth  an  eaeoution.     On  J«>nttary  39,  1937,  eixty-oae  daye  after 
the  judgaoat   ^^s  eaterod  aad  fifty  daya  after  boiag  aerred  »ith  aa 
exeoutlon,  the  defendaat  filed  a  petition  ))akinc  th*"  court  to  raeato 
the  default  judgaent. 

Tho  plaintiff  filed  aa  «nav»r  to  the  petitioa,  aad  thero- 
after  the  defendant  filed  «>  aooond  oetltlon  vithout  aetiao  to  the 
plaiatiff,  «ad  the  oourt  raeated  the  Jisdsaeat  of  Koroiihar  37,  1996 
againat  the  defeadaat. 
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«a|jl|>«r%«d  bjr  ma  afftd^Tit  %e  Tt^eAt*  tlk«  order  ▼noatlac  th«  j«dfa«»t 
•Bd  for  lOTiTO  to  flX«  «a  iiJMiv«r  to  tte*  sooond  potition  of  tho 
dcfondaAt*     fli«  oourt  »1I»««4  tbt  plaintiff  to  filo  kb  •itttvar  to 
tbo  tooiiiid  |>otltlon  BBd  ovorrultd  pI«iAtlff*o  sotion  to  voito  t)io 
Jvulgatst  of  HoTOKber  37,  1996,  Otttored  agnlast  fio  dof^mdamt  bf 
dofault.     Tho  plaintiff  olootod  to  abldo  by  hla  inovor,  an4  tlM  9mmr% 
dltiilaattd  tbo  suit* 

On  A]pril   30,   19S7,  irithout  notioo  to  tbo  plalBtiff,   tho 
dcfondfltnt  pT«9«tttod  In  op«n  oourt  «  t»eond  petition  to  TAOato,  vbiob 
vft«  onfc«r<id  on  tb»  bAlf  ahoot  of  tho  oourt  «ia  b»Tlng  boon  filod  by 
th«  altrk  on  April  ai,  1937,  and  In  vblob  potltlon  tho  dofoadant 
p«titlon«r,  under  onth,  atatoa  thnt  on  Xovoabor  37,  I9S6,  a  put^pmm 
in  tho  aua  of  $900  ima  onto red  In  tho  aboTO  oanao  vith  a  apoolal 
finding  of  aallee  and  oaptnn  to  Inauo.     Potitionor  »lao  otatea  that 
•a  AvpMt  8,  19Sd«  tho  potitlonov  m^s  oerred  with  auaaoaa  aad  oald 
•aaaoao  «ma  In  tho  naoo  of  SaniTairtlqr ;   th^t  the  oorreot  naao  of 
potitionor  ia  Snurawaki;  th»t  neTorthoIoaa,  on  Auguat  II,  1996,  tho 
return  day  of  tho  auaaono,  he  appe«ired  in  Rooa  1109  ia  tho  ^Ity  Hall 
aad  filed  hia  ttppesrsnee  pro  ae  vith  tho  olork  of  the  oourt,  aad 
after  filiai  ^i*  appeor^noe,   the  oleiric  returned  it  to  hia  adrieinf 
hia  th'tt  it  wwilA  not  be  neoeaearj  to  Ioato  the  appearanoe,  aad  that 
the  euaaona  vae  ietued  in  an  ineorreet  wum« 

It  afpoare  froa  the  petition  th>tt  the  defendant  vaa  a  poliee 
offloer  in  the  City  of  Ohioaga,  and  «(t  the  tiae  of  the  eerrioe  of  the 
exeoution,  he  waa  eng*!,^  in  fulfilling  poliee  dutiea,     r^titioaer 
•tatee  thnt  he  haa  «  full  and  eaaplete  defease  to  the  aotion;  th«t 
the  aatoaobile  aentioned  in  the  et<!teaeat  of  olaia  vaa  avrer  in  fiat 
deliTored  to  the  plaintiff  by  the  petitioner,  but  that  the  aataaolila 
«ae  stored  in  a  pa%Ua  garage,  aad  the  etarage  ehargee  vera  paid  by 
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%h9  p«tltiontr«  rb4  thnt  th«  plaintiff  «a«  %o  par  ^o'  ^^  «a%«a»kil« 

iB  lastalloMintt  nt  ovyttln  apt^lfM  «laM«|   tluit  4«fiiult  wmm  aad* 

im  th*  p«yaa*nt«*   and  th't  ftO««ydliic  to  aa  tfMaatnt  to«t««««  th^a, 

%h«  09 V  iv«i«  tolA  by  t1i«  dafendsat* 

Thla  in  •u1>«t<(iio«  wt«  th«  •••ond  patitlen  filad  by  th« 
4t«f*itdAiit«  x»iid  ««  v«  hftTC  stAttd  in  this  opinion^  waa  fiXnd  vit)i«ut 
Boti9«  to  tba  plaintiff* 

On  itffty  ao»  1937,  tha  avurt  grantad  to  tba  plaintiff  laaTa 
ta  flla  an  ajui)«r«  biit  daniad  plaintiff*  a  action  ta  ▼•^eata  tna 
jjttdgMant  ontared  for  tba  dafandaat  upon  tba  faata  at ^ tad  in  tha 
•aaand  pat it ion* 

In  diaHnaaiac  tba  aarita  of  tba  dafandaat* a  patitian 
lagftrding  v^etber  or  not  ba  wn.B  proT»arly  a  arrad  vitb  auaaona,  it  ia  ta 
}m  natad  tb^^t  ba  raaaivad  a  proparly  tarrad  amaMaaa*  and  tba  only 
paint  aada  ia  tbAt  tba  naaa  in  tba  auaMna  vaa  nat  proparly  analiad, 
and  tb%t  nataitbatandinc  tbia  ba  did  appaar  in  tba  Munioipal  Court 
en  tha  ratujii  day  and  fila  bia  appaaranaa  witb  tba  81ark«  vbi«li  ba 
atfttaa  waa  retumad  ta  bia  baoauaa  tba  filaa  wf  aittiaK  ^nd  tba 
naaa  vaa  not  proparly  apallaA* 

Tba  proTiaion  vhieb  i>>oTama  in  notiona  of  tbia  kiad  aad 

la  aantrelXing  ia  atatad  in  Illinoia  rtar.  3t«ta.  133T,  Ob*  ST,  taa*  tl. 

Far*  376,  nn6.  la  aa  foUava: 

n  *  m  »    (very  Judpiant,  ardar  or  daaraa  af  aald  aeurt  final 
In  ita  natura  ahaXI  ba  aubjaat  to  ba  T^oated,  «at  aaida  or 
aadifiad  in  tbt  aa«t  aanwr  and  to  tba  saaa  axtaat  aa  a  indgaant, 
ardar  or  daaraa  af  a  oirauit  oourt  during  tba  tsra  at  irbiab  tba 
aaaa  vaa  randarad  in  suoh  oirauit  aourt,  oranridad  a  aatian  ta 
vaaata,  a«t  aaida  or  modify  tba  saat  ba  antazad  in  aaid  Manialpal 
aourt  vithin  thirty  daya  aftar  tba  aatry  of  aueb  jvdgMnt,  ardar 
^t  daaraa*     If  no  oat  ion  ta  raaata,  aat  %aida  ar  aadlfy  any  auaii 
liidgaant,  ardar  er  A^cr^e  ab«ll  ba  antarad  vitbin  tbftrty  daya  aftar 
ika  antry  of  auab  Jadgaant,  ordar  ar  6»9X99t  tba  taaa  aball  nat 
ba  T^o 'ted,  sat  nsida  or  aodifiad  axaapting  upaa  appaal  ar  writ 
of  •rrw,  or  by  a  bill  ia  aquity,  or  by  a  patltlon  ta  aaid 
IfciAlaipal  Oourt  aatting  farth  grouncla  for  raaating,   aattii^  aaida 
or  aadlfy  lag  tba  aaao,  i^iab  vould  be  suffiaicnt  to  o^uaa  tba 
aaaa  to  ba  VAoatad,  aat  naida  or  saediflad  by  h  bill  in  a<niity: 
PraTidad  hovrrar,  tbat  all  arrara  in  f?at  in  tba  oraaaadiaga  in 
auab  onaa,  vhiab  aight  bava  baan  aarreotafl  <»t  aaoaan  lav  by  tba 
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writ  of  •rror  AUML  IftttUl  "^T^  ^  eorr«ot«(l  by  •otioA^  9t  tht 
jlidig«IB%  «iiy  b«fi«t  asid«f  in  th*  animcr  nroTldtd  bf  Iiiw  f»r 
•lidlay  ena^t  in  th«  oirouit  oourtt." 

yroa  tlM  petition  of  th«  dtf«nd&nt  it  it  oI«^r  thst  lit 
vRf  tbie  pToptr  pey«o&  to  b«  ««rT«d  nnd  r^,*  ttrrtd  «•  ■tiit«d  in  tM 
petition,  And  tb^t  bt  ftipp««ir«d  #b  tbt  da/  hit  apptaramM  «aa  raquirti 
in  tha  Uunioipia  Oourt  b/  raaaon  of  thia  aarrioa  af  miwmamm* 
Adalaaton  in  tba  petition  tb' t  be  ««a  tba  proper  defendant  ia  appareat, 
anil  be  aaeka  to  eet  fortb  an  alleged  defenee  to  plaint  if  f*a  aotioa* 
He  doea  not  eoae  within  tbe  statute  vhioh  pToridea  tbat  tbe  eeurt 
liaa  jnriadietion  if  aoob  notion  ia  oiAde  to  T*eiite  tbe  judgment 
•Btared  in  the  ttunieipal  Oourt  within  SO  dafo  after  tbe  entry  of  the 
jiidfMint,  and  it  ie  elear  that  eueh  aotion  wae  not  «i4e  until  61 
days  After  tbe  Judgnent  w!>a  enterf>d»  and  not  until  50  d^ys  after 
tefendaat  wae  eerwed  with  an  exeoution  did  be  file  hie  petition  eeaki^ 
to  hnwe  the  oourt  waoate  tbe  default  judgiaent.     It   ie  to  be  noted 
f^oai  the  petition  th<*.t  the  defendant  did  not  exereise  due  diligenee 
in  appe«>ring  nnd  eattiag  up  hie  defense,   if  be  bad  one,  at  the  tiae 
he  filed  hie  petition  after  the  SO  d«]ra  had  expired  froa  the  date 
jjudgtaent  w^a  entered  on  loreaber  27,  1939* 

In  filing  tbie  petition  the  defeadaat  etarted  a  aew  euit  te 
waoate  tbe  judgoeat  «at<»red  upon  failure  of  tte  defendant  to  appear 
at  tbe  time  fixed  in  the  auaaeae  eerwed  upon  bia,  and  there  ere 
•ertalttly  no  equitsble  grounds  upon  whioh  the  oourt  eould  aet  after 
tbe  expiri^tlon  of  the  30  day  Ualt.     Tbe  »uthoritiea  are  elear  that 
tbe  only  bitaia  for  a  bill  of  ecmlty  ia  %a  lUvgetion  that  the  def4 
vae  prevemed  from  ftwailing  hiaself  of  fraud,  aeeident  or  oiftale, 
and  uaed  tbe  bigheat  degree  of  diligenee  to  prevent  fraud,  «ecident 
•r  aietaho.     Tbe  Supreae  Oourt  hea  ooneiatently  held  th«t  ^ere  a 
party  haa  been  eerred  with  prooesa  nnd  negleoted  to  file  hie  appeal 
and  aake  defenee,   a  oourt  of  equity  ia  without   juriadiotion  to  gnat 
the  relief  prayed  for. 
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Lttwbtr  Qo.  18»  III.   Api>.  109,  this  ••ur%  b«l«t 

'*l)nd*r  th«  rul««  of  th«  oourt  it   (piiintiff  la  •rror) 
««•  r«ciuix«d  to  enter  its  app«<r?not  ted  t«  file  n.n  affldnTlt 
•«ttln^  forlh  its  4«fen««  ¥]r  or  b«for«  the  rttuni  dnjr  of  the 
«rlt«  Ootel>«r  9,  1911,  unloos  iSirthor  tlao  «••  glToa  to  file 
•utii  sffldnTlt.     No  appoavojMO  »na   filed  by  plaintiff  la  error 
until  Cotobor  18,  1911,  %«•  tfftjro  «tfter   JudgiMint  me  entered, 
end  BO  ttffidftYlt  of  defense  ir«e  erer  filed  therewith,  nad  no 
mffioloiit  oxouee  we  offered  for  thia  ne gleet.     Mo  othOY  aotiom 
«&•  tmken  bf  plelntlff  la  error,  until  thirty  l«ya  After  judcneat 
woo  ontcrod,  when  pli^lntiff  in  error  nought  to  hare  the  Judgaent 
oot  aoldo*     Ho  diiigOttoo  irttaterer  ««•  ahovm  by  plaintiff  la 
error  either  In  the  anttor  of  preperlng  the  ieeweo  for  trl%l,  or 
in  having  the  judgaoat  T*ie«ited«     Soth  dlligoaoo  end  »rit  auet 
be  ebowa  to  h»Te  a  J«dfBeBt  by  le  fault  aet  eeldo,  aad  eliea  It 
appears  that  the  defaulted  party,  or  hie  attoraoy,  h%s  filled 
to  oxorolee  due  dlligoaoo  to  proteot  hie  rlglite  it  will  aot  bo 
hold  ajOL  ^buae  of  dlaor«tlon  to  refbico  to  Taoato  tho  jvdgaeat, 
hoiHnror  neritorioue  the  defeneo  offered  wmf  appear." 

tfro  think  the  judgment  entered  dloaieaing  the  plaintiff* o 

aotion  upon  tho  o^nswer  of  plalatiff  to  the  defendant* a  potitloA  vaa 

orronooue,  and  for  the  r«>ioono  atiitod,  tho  judgaiont  dlsaiaelBg  plaije- 

tlff*a  o«eo  la  aet  aside  and  tho  oauae  reinetated.     Tho  order  of 

tho  oourt  eettlng  aeldo  tho  judipeoat  by  default,  waa  alao  errottooua, 

and  b9S0d  upon  the  reoord  aa  *o  havo  it  before  ua  and  for  the  re%aoas 

stated*   Judgaont  is  entered  in  thle  oourt  for  tho  plaintiff  for 

iaOO,  tho  attouAt  of  the  JudgaoBl  entered  in  the  trial  oourt* 
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CKXIS  I.   aULUTAB  AlO  KAIX,  JJ.  OOMVIU 


ii'}&:.}J. 


sisa»t   l^IT'.in^i  ,  Ml''^  'I 


39B57 

EOZTH   MAY  A11UVIUI« 

(PltULntl/f)   App«/li 

▼• 

r*   «•    WDOX.«ORTH  OOAf klBK/k  Oorpor  tion« 

o.f.«.iiwpp.u...       ^29 6  I. A.  63  9 

lift.    nUESIOIHO  JV8TI0X  HBUI.  OILITtWKO  THI  OFIMIOM  Of  TMI  00<  RT. 

Till*  Is  «iA  at>p«iil  \ff  \h9  plaintiff  frea  a   jvdfSftat  f«r  tha 

dafffndftnt  in  a  paraonal  Injury  auit.     Tha  plaintiff  breusHt  an 

aotion  at  law  against  ths  dafrnd&nt  to  reosTsr  daiwigss  fsr  injuriss 

Sttstainsd  by  har*     Ths  saae  was  triad  bafora  tha  sourt  and  n   juiy* 

and  at  tha  oloaa  of  plaintiff*  a  snaa  tha  triitl  eourt  diraatad  a 

vsrdiet  in  faTor  of  tha  dfff«>ttdant9  and  antarad  judippsnt  ui>on  tlM 

▼•rdiot, 

Tba  anandad  daolnrntion  nllagea  ttant   prior  to  and  on  to>«it, 

tha  6th  day  of  April«  A,   0.  19839  daf«;ndAttt  opari^tsd  and  aalntalaaA 

a  stors  or  anlear^oa  at  6314  South  Halatad  Streat^   >3hisag»,  ahioh 

tha  dafandant  invited  tha  ganaral  publia  to  antar  for  tha  purposa 

Sf  axaaining,  inapaoting  mad  puroh>^aiBK  goods*   «^raa  »nd  aarahandiaa, 

and  tharain  aoint^tinad  earteain  stairs  and  stnirvaya  9t  tha   front  aad 

raar  of  a»id  atora  for  tha  uaa  of  tha  publie  and  ita  patrons;  that 

ths  dafffndaint  Mgligantly  ^nd  orralasaly  oiuaad  tha  at«iirvay  at 

ths  raar  of  aaid  atora*  vhioh  «»s  saintainad  by  tha  dafandant  for  ita 

patrons  to  «aeand  and  daaoand  frwa  the  ass^nd  fl«or  of  a%id  atara*  ts 

bs  litterad  with  aorapa  and  piaoaa  of  alippary  papsr*  raadaring  tha 

stairs  unsafs  to  ba  vtOksd  upon*  whish  uns%fa  oondition  waa  or  ought 

to  hsTS  bssn  known  to  tha  dafandant*  but  w«a  unknown  to  tha  plaintiff* 

It  fUrthar  allagss  thnt  tha   plaintiff  was  lawAilly  sad 

rli^tfuUy  in  said  atora  of  tha  dafandant  and  had  gona  up  tha  front 

stairway  proridad  for  th^t  purpoaa  to  tha  aaeond  floor  of  tha  atora 

•f  tha  dafandant  to  look  ^t  aarohaadiaa  whieh  tha  dafandant  had  on 

display  thsra  for  aals*  aad  with  a  wisw  to  anklag  purohasas*  aad  na 
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e^alBC  <kinm  %b«  ]>«»r  ctmlyvay  to  aalataittsd  hj  th«  4«fcBdAiit,  la 
t1i«  •ztr«l««  of  ordinATy  ••!«  fov  k«r  •««  •nftj,  aB4  vlill«  •• 
<«iiMK  ftM  uiMToidably  tltppod  upoa  tiid  vi9—  •r  pi««««  of  ■liypory 
papor  littering  tht  stslro  bo«i>  tbo  top  of  oa14  otolrvny,  tor  ro«ooa 
lAiortof  hor  foot  tll|»|M<l  nsd  tlit  i»is  tluroim  vlth  foroo  oBd  tIoIoaoo 
to  the  Inndlng  bolov,  mmI  oho  thoroby  oatf  as  o  diroot  roault  thoroof* 
•vJtalBOd  oovoro  nnd  i^rnmaont  lajuvloo* 

tho  defendsAt  fllod  a  ploa  of  net  gulltf  to  tho  aaoadod 
doolarfttlon  of  tho  pi«lntlff* 

It  appo  rs  froa  tho  trldoaoo  th«>t  oa  Arpil  5«  1983*  tho 
plaintiff  vloltod  tho  dofandaat*a  otoro  with  hor  saall  ohlld«  oho  wnM 
IMuit  two  yB'.TM  of  agOf  for  tho  purpooo  of  puroh&alag  aorohaadlao;  that 
ilio  ftooonded  froa  tho  first  floor  to  tho  aooond  aad  whllo  oa  tho  aoooad 
flaor  took  hor  child  to  tho  oouator  fixod  up  with  Saotor  huaaioa* 
thtt  oho  aight  ooo  thoa^  after  whleh  tho  plaiatiff  atsrtod  dowaotniro 
la  tho  rear  of  tho  atoro  to  tho  aaia  floor;  th%t  oa  the  atainmy  la 
tho  baoh  of  tho  utoro  wore  two  railiaga  to  bo  uaod  hj  peroona  aoooadiag 
aad  dooeoadlaf  thio  otairway}  th^t  there  io  a  laadiag,   aad  tho  otairo 
go  to  the  Isndiag  aad  finally  reaoh  tho  aaia  floor  of  tha  atoro;   that 
%1im  plaintiff  whoa  she  ronohod  this  atairway  had  the  ohild  by  the  head 
aad  waa  walking  olowly*  her  haobaad  followiag  hor;  that  plaiatiff 
otarted  to  tmllL  downataira  and  lAioa  the  roaohod  tho  third  atop  hor 
foot  olipp»od«  threw  hor  oror  oa  tho  aide  aad  thoa  ahe  atruok  hor  ha^d 
oad  atruok  every  atop  until  ahe  re«ohod  tho  londlog.     At  the  tlae«  the 
baby  wao  with  hor  aad  ahe  hold  hor  bf  the  loft  hand*     Tho  ohild  wao 
botwoea  hor  aad  tho  railing  as  tlioy  were  valkii^*     Sofore  the  plaintiff 
foil  oho  did  aot  see  aay  foroiga  oubetaaoo  oa  tho  atapo^  aad  thoro  was 
evidOAoe  of  tho  plaiatiff  th<«t  her  right  foot  oUppod  aad  throw  bar  aai 
that  the  ahoos  shs  wts  wi^ariag  at  the  tine  were  auraeot  shooa  with  a 
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I«v  h««l  •  pcrhaft  Ml  iMli  high;  tluit  m  t  r««itlt  vf  this  fall  tk« 
plaintiff  vfta  ••T«r«ly  Injured* 

Hm  to  th«  oondition  of  th*  tXnitwfiy,  th«   olAiiitlff*a 
InuilMiKl*  John  Athburnt  was  a  witavoo.     H«  doooribod  t)M  nooidont  aaiA 
tho  fsll  of  hla  »ife«     It  appo^^ra  froa  hia  aTldanoa  th*t   froa  iha 
top  of  the  atairway  to  tho  landiag  abova  tba  firat   floor  tbara  wr^ 
10  or  12  «tepa  in  the  flight  wbara  aha   fall)   that  tna   plaintiff 
tllppod  on  tha  third  stap  froa  tba  top;   thnt  tho  stopo  voro  6  foot 
vidOf   and  aho  was  about  aiddlo  vay  of  tba  atap  on  tba  laft  aida;   that 
tho  littla  girl  was  on  the  right*  holding  tba  baaiator  aa  aho  oaa 
going  do«B;  thnt  whan  plaintiff  fall  ah«   Jarkod  tba  littla  girl  froa 
tho  bani«ter«  and  thay  both  went  down  together ;   tb»t  iaaodi^talf 
%ft«r  tha  plaintiff  fall*  bar  huaband,  Joba  Aabbura*   saw  gtooa  papor 
on  tha   atepa  auob  aa  it  naod  for  daoor«ition  at  Eaatar;   that  bo  aav 
It  on  tha  atapa,  upon  tha  platfora  and  upon  the  floor  irinara  ba  waa 
OtandlBg*  and  there  waa  paper  on  throe  or  four  atcpa*   froa  tba  third 
atop  to  tha  top*     Ho  daaoribed  tha  paper  aa  being  atraada  of  paper* 
"Juat  little  atr<)nda«  aaybe  three  or  four  piaooa  together,  a  klad 
of  vox  paper*  groea  paper  out  in  long  etripo.*     He  further  teetified 
tlint  bo  waa  on  the  top  of  the  landing  when  hia  wife  fell*  aad  tbnt 
waa  when  be  aaw  thie  paper. 

There  w^a  alao  the  ewidenoo  of  fi  witneea  alia  teatified  that 
oho  waa  preaent  In  the  woolworth  atore  end  aaw  the  plaintiff  «ifter  aba 
fall;   tbK>t  at  the  tiao  of  the  aooident  aho  wna  eating  lunob  r^t  the 
oounter  in  tha  baok  of  the  atore  on  the  ground  floor;   tbst  ehe  heard 
aaaa  eoreaaiog  aad  wont  to  aee  what  it  waa  about;  tb,<it  aha  aaw  the 
plaintiff  oa  the  floor  oa  the  landing  of  the  otairwa/  in  tbo  rear  of 
the  atore*  aad  aba  alaa  aaw  Mr.  Aabbura  aad  tba  Maid.     Tbo  witaoaa 
toatlfied  aba  hud  been  upataira  juat  before  ehe  aaat  daaa  to  oat  t 
luneh  -  th  it  aba  eaao  dowaataira  not  aore  tbaa  ten  aiButeo  before  Aa 


ft'n^il 


A|ii  em' 


^#  ito 


'f-y«l 


\9  ni  ««  Qi 


.^  n»  H 


3  tuf^  -  ifftaixX 


4 

li«nrdl  Xh9  aor^wa  »nd  wmt  ov«r  aai  m«  Mrs.   Aahlnimi   tunt  «%  tk« 
tUN  tlia  oaiM  deim«t%irs  aha  anw  "green  atuff  thay  pA«k  tha  inatar 
teikatt  with''^  on  the  atalra;   th<it  thia  i»ftp«r  vaa  on  tha  a««*ai  fl»«T 
ftliA  on  tha  at^iira  -  all  tha  wnj  down  tha  at^lra  in  llttla  pla««a, 
hut  aoatly  nt^r  tha  top}  th<4t  this  popor  la  uaa4  to  raproaoat  graoa) 
1«  wftx  p«p«r*  groan  and  In  otripo}  that  ttiooa  ploooo  waro  oomttarad 
around  alsoot  oraryiihora}  thnt  tho  papOT  w«a  not  orooa  ?*por;   it 
imo  ir«x  papar* 

Tha  dafendnnt  oontanda  that  tho  plsintlff  had  fU.la<i  to 
proTO  har  oaoo  aa  allogod  in  hor  doolaration,  and  oalla  our  attantion 
to  tho  fi^ot  that  plaint  if  f*a  o«a«  io  baaod  upon  hor  olain  of  hnrinf 
olippod  upon  ploooo  of  paper  th?it  raalar'<'d  tho  atairray  of  tho 
dofondant  unaafa,  and  thnt  thia  unoafo  oonditlon  van  or  ought  to  haTO 
boon  known  hy  tho  dof«>ndant  and  vao  unknown  to  tho  plaintiff^  vho 
oao  in  tho  oxeroiaa  of  duo  oaro*     Thoro  ia  no  olain  th^tt  tho  at«irw«y 
vao  dofootlTO  and  tho  orldonoo  tondo  to  ahov  thnt  tha  «t%irway  vaa 
«oll  light od. 

Tho  dofondant  atroooao  tho  goLnt  th«t  thoro  la  no  aridonoo 
in  tho  reoord  th<it  tho  plaintiff  in  doooonding  and  uoing  tha  atnirvay 
in  Quoation  nt  tha  tiao  of  tho  fiooidont  wao  osuood  to  olip  by  roaoon 
of  tho  wax  papor  on  tho  otairway,     ao  wo  have  prorioualy  at'^ted,  tha 
aTldeneo  boforo  tho  oourt  waa  th<it  tho  floor  waa  littar^d  with  thia 
groom  wax  papor  and  tho  atopa  waro  ooTordd  with  otripo  of  tho  aaao, 
and  tho  oTldonoo  would  indioato  that  thoro  w^o  auoh  papor  on  tho 
landing  whoro  tho  plaintiff  wao  piokod  up  aftor  oho  foil.     Tho  aridaaoo 
io  olaar  that  thO  plaintiff  wao  injurod  by  hor  f^ll  on  thia  at airway) 
that  tho  fall  ooourrod  during  buaineao  houro  of  dofondant *8  buainoaa; 
that  tho  plaintiff  wna  inritod  by  tha  dafendant*  ao  wno  tho  gonoral 
publio«  to  ontor  tho  atoro  nn&  taho  advantago  of  tho  taU  of  aorohaa- 
dioo  d^alt  in  by  tho  d«f«md»nt«   «nd  tho  plaintiff  having  boon  inwitod 
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%•  vttp  into  t)i«  stor*  for  th«  purpose  of  %ruMn«tlBK  taili  baslaats 
»s  •)!•  had  in  adnd,   it  vnt  th«  duty  of  tho  dofomdAat  to  fumioli 
•ad  Miintain  thoaioloo  of  tho  storo  in  •  rosoonobly  tofo  ooaditioK 
for  tho  onfoty  of  tho  pl»iiitiff  oad  other  petrono  of  tho  ttoro* 

It  hfto  boon  hold  liy  thio  Oourt   in  3oyl ina  ▼•     cLfan  Itmm  flo, 
a48  111*   App,   370«   t)iAt   it  ooo  not   foiiuro  en  too   part   of  tho 
pJlointiff  to  oxoroioo  duo  oaro  in  aosuaing  %hmX  tlMro  ooro  ■• 
obotruotioiui  in  hor  patk,  nolthor  v^o  it  failttro  to  ororoioo  &m 
Ofiro  in  not  looking  apon  tho  floor  for  ohot  met  ions  ohioh  oho  «aos* 
pootodly  onoounttrod*     tho  plaintiff  was  oaiklng  «i»nf  o  posaagoway 
whloh  lod  to  tiio  otalrvay  and  v«s  inritod  to  ««ko  uoo  of  thio  ototovay* 
lo««  as  to  vhothor  tho  papor  llttorod  on  tho  atainray  oas  thoro  for 
a  suffioiont  length  of  tioo   to  glTO  tho  dofoBdnnt  an  opportunity  to 
roasro  it»  is  not  in  tho  reoord«  for  tho  rosoon  th<>t  tho  dofondaat 
■ado  a  ootion  at  tho  elooe  of  plaintiff* a  oaso  for  tho  oourt  to 
ittotruot  tho  jury  to  find  tho  issues  for  tho  dofondiint«  and  the  oourt 
in  oonoidering  thio  notion  gi^ro  ao  hio  roaoon  thnt  thoro  was  bo 
OTldonoo  that  tho  plaintiff  slipptA  booauoe  of  tho  papor  on  tho 
sOToral  otopa;   also  paoood  upon  the  erodibllity  of  tho  witness  and 
tho  weight  of  tho  owidonoo  in  otiting  that  ho  boliowod  tho  tostioony 
of  tho  wit  noes  vao  ueolooa  nuA  Xh^%  oho  w^a  grossly  mist  axon  f>bout 
•r  opooulating  upon  tho  loostion  of  tho  otairway  in  the  storo*  aad 
that  tho  plaintiff  was  guilty  of  oontributory  iMgligonoo  when  she 
failed  to  use  tho  handrail  at  tho  side  of  tho  stops*  but  permitted 
her  ohild  to  hold  to  thio  railing;  and  in  ooaoontinc  np«a  tbe 
deotor*s  tostia«ny*  stating  that  he  wont  n  l9^  way  in  his  testiaHir 
ilMA  he  said  that  any  blow  would  eauso  injury  to  the  eye. 

Tbe  law  io  well  oottlod  and  io  ouppor%«4  b/  BMaerous 
«itheriti08  thot  upon  a  aotion  for  a  dirootod  wordiot*   auOh  as  oado 
by  tho  defendant  in  tho  inetnnt  oaee*  the  omirt  is  to  eonsidor 


■;il^i^ 


«#^ 


^1 


iAti^H^^:- 


fi.tfi 


plnintiff**  •▼llano*  <*•  tiru«,   «ad  It  not  to  oonoldor  th«  ortfdibilitj 

of  tho  witoosooo  or  th«  f>roi|{ht  of  tbii  OTldoaoo,   %nd  u^n  this  gj^umk 

«•  toollrvo  tho  eourt  «rr«d  In  gnntlBc  tho  ■etien  of  tno  dtf«ad*at 

for  n  dlrcotod  Tordlot  to  find  tho  issues   for  tbo  def«ad«int.     Upon 

o  liko  (tu^stion  tho  duproao  Oourt  In  tho  iooo  of  usTlno  T.jgUtijmg^ 

ST9  XU*  166»   ft«idi 

**0M  of  tho  prinoipol  quootiono  iirguod  by  oouno«l  is 
ohotbor  plaintiffs  in  orror*s  nogllgonoo  ins  the   prozio»to 
oottso  of  tho  doooasod*«  injury  «nd  doatb*     This  «9s  •  quest ioa 
of  fnot  to  bo  sttb«itt«d  to  the  Jury,  snd  the  rulo  applle-<bXe 
obon  oooaidsrlBg  a  iuotlon  to  dlreot  a  Tordiet  has  boon  fre^entlj 
stated  by  this  eourt •     In  ^^cargiTor  ▼•    ^»l^<?i  jftnydfOb  4  Co..  178 
111,  464,  it  was  said  {p.   471):   'All  th^t  tbo  •Tldeaoo  teuds 
to  prove  nnd  all  Just  inferonoes  to  be  drnvn  froa  It  in  Dooellmt'o 
fftvor  Must  be  oonoeded  to  his*   *  •  •  Dttdor  the  rule  the  eTldonoo 
oioot   f'iTornblo  to  appellant  anist  be  taken  as  true*   •   •   •     Tbo 
orodlbllity  of  the  witnesses^  the  volgbt  of  tho  testiaoagr,  tbs 
drsoibg  of  the  inferenoee  of  f^ot  frosi  fnots  prored,  vero  sU 
questions  of  finot  for  the  Jury  to  paei*  upon  and  not   for  the  court 
to  dooido**     It  w%8  there  held  tb  t  the  trial  oourt  erred  in 
dirooting  a  ▼erdiot*  oBd  the  onuso  vns  rorersod*     If  there  is  in 
tbe  reoord  any  evlde&oo  from  whieb,  if  it  stood  alone,  the  jury 
eoxild,  without  -noting  unreasonably  in  tbt  tyo  of  the  loo,  flBi 
that  all  the  asterlal  aTorotonts  of  the  deolaratioa  have  been 
proven,  »  rerdiot  should  not  bo  direoted.      (Libbr.  Moif^ii,  a  i-ftfnr 
^*  Opq|*  333  111«   <^>6,   and  oited  eases)*     There  v<)s  no  eyo<- 
vitneos  to  tbe  aooident,  and  honoo  tho  question  v^ethar  dooo'^sed 
w««  knoekod  off  by  tho  post  depends  ut>on  the  inferenoee  to  be 
draim  fToa  the  test  loony*     i3ireumst»ntinl  eTldenoe  ie  tbe  proof 
of  eortain  faots  and  oirouastanoes  in  «»   given  ease  froa  ehiob  tbe 
Jury  iiiay  infer  other  eonnooted  faots  vhioh  usually  and  reaaonably 


follow  aooording  to  the  oomoa  experienoe  of  mankind*      Otate  t* 
Ave^n^.  113  MO.   47&I   11   4a«  i  £««•  Inoy*   of  Law,  -  ad  o4*  -  SOa, 
not**}     In  orlatinal  ss  woll  as  in  oivll  onses  a  rerdiot   aay  bO 


founded  on  oirouastanoes  alone,      ( 31.?ok  ▼.  Hnrris.   300  111.  9i| 
ponoay  ti^-ht  nnd  Pooer  Uo.  ▼,  ahcriT^.   id.  43§,)     a  preoter  or 
less  probribility,  loadiag^  on  the  whole,  to  t  satisfaotory  oon- 
elusion,   is  all  th'it  oan  reaoonably  be  roQuired  to  establish 
oontrorert^d  f?ots,    (1  v;reealeaf  on  fivldeaoe,  -  16th  ed.  •  see,  1; 
rtlUk  ▼•    ^vebeter,  S  Ousb,  39&t  11  Aa*  *  Eag*    %aey.  of  Lav, 


Then  ngaia,  tbe  dupreaa  Oourt  la  tbe  esse  of 
*  Fewer  ■;)o.  v.   Jheridni^.  tXX)  ZU*  489,  upon  tbe  question  of  insuffieieat 
owidenoe  to  Juetify  the  oourt  la  direoting  tbe  Jury  to  fiM  tbe 
dafoadaat  not  guilty,  saidi 


"There  was  no  dlreot  proof  tb^t  the  dooeased  oaae  la 
ooataot  with  tbe  eleotrio  light  wire  aad  th^t  he  reoeiwod  am 
•l««trioal  shook  whioh  threw  hia  froa  the  pale  to  the  grouaA, 
but  froa  the  f«ote  and  eirouaetanooo  prawon  It  algbt  fairly 


St     W     « 


^r: 


t'» 


nW'i"<«-       ".  '>'        »   v' 


f 

wad  r««n»onAbly  t)#  lnf«7r*<l  th^t  vuOli  wRt  ttaA  ••«••  of  taia  d*ii%1i« 
Th9\  auoh  wnw  tu«  fnot  w«tt  tuiM^ibl*  of  bolac  proiT«m  toy 
oirouai«t<4ntl«il  &•  woll  a«  Iqr  dlr««t  testiaonj** 

fl^vcTtTf   in  th«  o<i>««  btfforo  us  th«r«  is  srldsn**  In  %hM 
'W%99ttd  whloh  staould  t»»T«  b««a  autosittsd  to  tbs  jury,      fhils  thsro  la 
ae  direct  eTldSDSO  ra  to  jvst  idi«t  •■•••d  tho  aLwlntlff  to  slip  wli«« 
sM  f«II  on  tho  stsl?v«y«  there  is  (rridsnes  th^t  tills  wsx  pftp«T 
littered  the  floor  naA  stop**  ajud  the  Question  ae  to  eiuit  esused  Kb* 
plaintiff  to  f«ll  should  hmTS  been  subailtted  t«  tbe   Jury  to  deteralae 
irilkather  fron  the  f a«ts  nnd  olreuMit^noes  proTon  It  aii^t  falkly  %mA 
reasonably  be  inferred  th/«t  the  tm^n  whloh  Uttered  the  et«lr««y  the 
plaintiff  «as  desoendlng  oaueed  her  to  slip  tind  thus  sustain  the 
Injuries  oo«pl«ln«d  of* 

tether  this  greoi  wex  pnp«r  upon  the  floor*  Itndlag  sad 
steps  «B  described  iras  there  for  a  sufficient  lengtt  of  tlae  to  gX'f^ 
notice  to  the  defendaBt  ves  a  ^estlon  for  the  Jury*     ThAt  this  eex 
pnper  ivins  upon  the  floor  and  steirvsy  w^s  testlfl4>d  to  by  a  witness 
vdio  pftssed  threug)i  the  landing  sad  stslrrf^y  to  «  lunch  ooufller  in  tbe 
stSfre  ten  admites  before  she  be«rd  the  olslntiff  sereaji  after  shs  h«d 
fallen  In  going  down  the  stalr^vay  in  question  aesMtpaaled  If  hor  tausbaai 
tad  child*     This  store  w^s  open  to  ths   nubile,  and  it  was  ths  duty  of 
the  defeadnat  la  the  sxereiae  of  due  cure  to  keep  this  stalrwsy  sad 
landing  la  a  safe  condition  for  use  by  patrons  of  the  etore*      Ka  before 
stated,  this  store  was  op«a  to  the  pliU.ic  for  the  aarp^w  of  tr«idlac« 
mad  just  how  long  before  thd  plaintiff  w«s  injured*  the  floor*  laadii^ 
and  stairway  were  la  ths  condition  described*   is  for  a  Jury  to  declds* 
sad  n«  we  hnwe  olreely  indicated*  w«  think  there  was  sufftoiant  erldeasa 
to  warr&at  the  court  in  eubaittlag  the  facts  to  the  Jury. 

ror  %h»  rei^sons  st'^ted  the  Judgacat  is  rower ecd  and  the 
cause  reaaadad  for  another  trial* 

MfntSB  AlO  RBlUlBSSi 
tmU  I*    •DU.ITAi*   J.    OCMOURSf 


■a  ?»it*d#  tlifi'-      ,^fE»|  '**#  *t  :!»©***■: 
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tNu 


nuBnim  oi'iixoi  or  m.  ^tnot  iiau.i 

M  r«elttt<l  in  th«  •plaloa  of  th«  Majority  of  tho  oourt* 
tht  doelnrntioB  St ^ tot  tta^^t  "%]|«  AofoiidoBt  &o(ll««B«ly  lUid  to**- 
Itonly  oiiiitod  tht  ttairwof  «%  tht  rtor  tf  aald  tttr*  *  *   *  tt  bt 
litttrtd  «lth  ttnpt  oaA  pUttt  of  •lipfrf  popor«  roadtrlac  tte 
tt«ir«  un«?tft  to  bt  wmlktKl  vpoft*  vfaieh  uBo^ft  tonditioA  «%o  or 
•uiffeit  to  hAVO  bttn  iLncvft  to  tbt  dtf«iid»Bt;   Aite»  thftt  tht  pinlntlff 
*  *  *  w««  tvaiag  d«««  ttM  rt«r  «ti%irv«i]r  *  *  *  in  tkt  txvrtltt  tf 
•vdliMiy  osre  for  hty  ovft  t^ftty.  tnd  vliilt  to  doing  tht  untr^itfAhiy 
•lipped  npMi  ttid  pltot  ov  pitett  of  Mlippnw  ptp«r  litttriat  tht 
tt«irt  otAif  tht  t«p  of  ««ld  MtniTf^r*  toy  r«^nttn  ^tretf  htr  ft*t 
tlipptd  nwA  tht  vat  tiMWMi  ifith  forot  sad  violtntt  %•  tht  ItnAiftc 
btlow." 

In  tht  o^tt  of  £>yvint  ▼•   atl?>no>  37:>  lU.  IM,  rtiitd 
upon  tt  auttioritf  for  tht  rtrtrt^il  of  the   judgaMnt^   it  it  tt*tt4 
thAt  *ti  thtrt  it  in  tht  rtttrd  ikt^  triitnat  frta  vhith,  if  it  tt««4 
nlon«9  tht  iwef  tould.  without  noting  unr««tontfchl7  in  tht  ff  of  tht 
lAw,   find  thrt  nil  tht  trnttrlaX  A^rtrctntt  of  tht  dttl^rmtion  h«iT« 
h9mL  proven*  <«  Ttrdicit  thould  not  bt  dirtottd*** 

I»  IMlA  ▼•  South  Uidt  tl.  a.  n,  0^.,  n»  lU.  sn,  t^ 
plaintiff  •lir;>td  on  a  banana  akin  whioh  lajr  ta  tht  ttalrvaf  Xtadiaf 
to  an  tXtvatod  rallrtad  ttatitB*   ftll  and  Y»t  injwrtd*      iStt  n  trial 
in  tht  MUBltipal  Court  of  Chitags«  plaintiff  ebt^intd  a  Jirtgatnt, 
whioh*  on  apptal  to  tht  Apptlltfttt  Oourt»  v»t  »ffirtttd,   t^ad  mi  apptal 
tt  tht  guprtat  Oourtg  w«t  rtrarttd*   tht  ^prtat  Oturt  holding  tkati 
(X  €|tt«tt  fron  tht  tfllahttt)     *Aa  tltT«ttd  reilroad  ttapaay  it  not 
llahlt  for  an  injury  to  a  patttngtr  iriit  tllpptd  on  a  haaaiM  tkia  ^ad 
ftll  tn  tb«  ttalrvay  laAdlag  frta  tht  tltrattd  ttatlon  tt  «m  ttraat* 
lik^v  tht  trldtatt  dttt  not  thov  that  tht  taapatf  had  aatitt  tlbat 
tht  thin  TT^t  on  tht  ttalr«>a7  tr  that  it  had  haaa  ptraltt^d  to  ht 
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upon  %1M  •tairvfty  f«T  »  •uffioi«ait  %!■•  %•  l«pi7  no%l«««* 

the  «iiXf  wltnta*  wtio  t#atlfi«d  n«  to  tha  laaftli  af  %U» 
til*  •ilpi  of  pft^t  wiilali  nr«  aupp^sad  to  havo  o^ood  thm  «io«ldoBl 
im  quMti«n»  Ity  on  th«  •tulnrnjr^  ttotlflad  tli«t  oIm  ••*  tliooo 
•MTOfs  ot  ptipor  on  tho  •t«iv««f  *not  mmt*  %1i«n  ton  •imit*o  boforo 
oho  hoard  plaintiff  sovomi  asd  vomt  ovor  and  aav  plaintiff  lylnc 
frhoro  aho  had  fall  on." 

fbo  oonoluoion  of  tlio  aajority  of  tho  oourt«   io  arriTod  at 
by  tho  indulgonoo  in  throo  proownf^iono,  ono  opon  tbo  otl^r*     fkm 
firat   io  lhf*X  tho  papdT  n^legod  to  hATO  b«on  on  tho  otairvay  van  of 
aneh  oharaotor  »o  would  oauao  plaintiff  to  olip  and  fall,  if 
•teppod  upon*     fho  oooond  proauaption  io  thut  oho  did  olip  on  tho 
ynpor  «!tnd  f«)ll«     Moithor  of  thaso  proauoptioM  Io  a\iProrted  by  aif 
•▼idonoo.     the  thlnrd  pvooumption  io  th?.t  tho  allogod  uno?fo  oondition 
wao  knovn  br  tho  dofond^nt*  ao  allogod  in  tho  doolarntion*  or  th«t 
tho  dofottdant*  in  tho  oaoroioo  of  ordinary  o^to«  ohould  haTO  knovn 
that  tho  ^por  vno  thoro*     km  otntad,  tho  only  t«»ati«oBy  boarii^  on 
thio  Queation  io  th^t  tho  olipo  of  papor  woro  thoro  not  o^ro  than 
ton  ainutoa  boforo  the  vitnooa  ha^rd  plaintiff  aoroao,   vhioh,  of 
oourso,  aoam  littlo  or  nothing  in  tho  way  of  noooaa«jry  proof.     Thio 
■Ight  aoiiii  anything  fvo«  oao  ninutt  to  ton* 

rer  tho  ra^aono  above  atatad,  I  oan  arriTO  at  no  othor 

oonoluoion  than  th^t  if  tho  oaao  had  h«»n  tubttitted  to  a  |vry  ur^on 

*w         ,^  w  ^  for  plaintiff 

tho  oTidOMM  boforo  it,  n  Tordic^oould  not  bo  auat*inM  up«n  tho 

thoory  th'^t  all  tho  aiAtarial  sToroonto  of  tho  doolar»tion  had  boom 

proYon.     Thoroforo,  X  oauiot  oonnnr  in  tho  opinion* 
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mm  H*  LKwitoi^ 

(Flnintiff)   *pp«iJL8nt, 
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OOdK  OODITT* 


296  I.A.  640' 


MR*   PlUUUOiWI  JOSTlOt  RB«n.  fiB|.XYKIltO  TO  01 II 101  OF  m  OOOST. 

Th«  plaintiff  •pp*'*!*  froa  a  te«r««  •nter^d  1»f  tb«  ooori 
•n  Julf  15,  1937,  disalasing  h«T  bill  of  ••aplkint   for  want  mt  •^Ity, 
and  froa  th«  ord»r  of  July  23,  1997,  dtnylag  hot  •otlea  to  T^oi^to 
th«  ordOT  of  dltoilosftl  ABd  to  frant  «  now  trial* 

In  her  verlflod  oo«pl»lnt  for  divoroo  RgAlnot  hor  taobtaA, 
fil«d  K^reb  31,  1937,  tbo  wlfo  ohsrgod  bia  with  vilAil  dooortioa 
witbout  ntif  rotioonablo  oauoo,  and  tb^t  oueh  desert  ion  took,  plaoo  om 
Marob  10,  1336,  and  oontinuod  for  aoro  tb*B  one  year,  «nd  orior  to 
tbo  filing  of  tbo  iMM^lnint* 

Tbo  defOAdAnt  in  bio  eaoiror  donioo  tbio  ob»rgo  sad  silo  goo 
tlMt  tbo  pluintiff  mnu  tbo  desorting  piirty* 

A  betrlBC  wAo  bnd  aid  tha  oourt  entered  tbo  deoroo  for  tbe 
dafeadant  froa  vbiob  tbio  api^al  U  taken  by  the  nlnintiff. 

The  OTidonoo  sbovs  th<^t  the  vifo  who  aarried  to  her  *^Bt**«mi 
•a  Ittfnot  30,  19S&S   tbi^t  there  were  no  ebildron  bora  aa  a  reasJ.t  af 
tlM  aarriai^*  and  that  tboy  livod  tafctber  until  u^rab  10,  1936,  • 
period  of  about  aevoA  aoatbo}  that  during  the  poadoaey  of  tbe  suit 
aad  until  the  trial  of  thie  motion,  tbe  wife  aade  no  app^oation  for 
tbo  payaent  of  allaongr  or  attorney* a  feaa,   ind  no  au^  rt^ouest  «  b 
aado  lb  tbo  trial  eourt  at  tbe  tine  of  the  tri«tl« 

nroa  the  drideaoo  of  tbo  plaintiff  it  appoara  tb%t  durii^ 
tbo  first  four  aontha  of  their  aarriad  Ufa  aba  aad  her  huab^nd  lived 
vith  hie  paritnta,   and  thereafter  sored  to  the  forth  Side  where  tboy 
liTOd  la  aa  apaxtaoat  whieh  they  rented  under  the  aaao  of   xay  Hoborto; 
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tlk«t  dxirliig  tM  flhort  %im  %hmf  liT««  %«c«th«r»  Ha  Aid  m&%  wjt  %mA 

h0  did  ■»%  glv«  b«v  Any  «0M7  for  bar  support;  th<t  h«  did  ■•%  !•&▼• 

tlM)  apftrtoumt  during  this  p«ri«d)  tlMt  th«r#^  wf  %rg«a»»tt  b«tv««B 

tlM  parti**  8oao«rniag  his  hiding  froa  th«  roli9«;  tli»t  b«for«  ahs 

l«ft  bin  nh*  stated  to  bia  th- 1   if  h»  hitd  n»t  dono  anythii^  wr%^  t« 

glTO  tii»ia«lf  up  mnd  net  kc«p  in  hiding;   th^-it  in  ronponno  to  thio 

roqu««t  be  told  htr  thnit  if  fth«  did  not  lik*  tho  wnj  ho  wno  dolag 

thins*  to  g«t  out  and  otitjr  out;  oad  at  hi«  ro^voot  oh*  n^rw  bin  hor 

jowolry^  tind  ainoo  th«  soparmtion  bo  h»o  novor  aahod  hor  to  r  a  turn  to 

hia. 

«t  furthor  ahowo  froa  ;a.aintiff*a  rridonoo  th^t  dofaadaat 

told  hor  ho  a^a  in  trouhXo  and  oliargod  with  robborjr;  that  ho  had  not 

aorkftd  during  tho  Xaot  aonth  thoj  had  llTOd  together^  and  th^t  ho 

did  not  le (TO  tho  apartmont  at  any  tiao* 

Tho  dofandnnt  tostifled«  and  during  hio  oxaainatien  tho 
oourt  staked  theso  sororftl  ouaationo  ragarding  tha  support  of  hia  wife: 

"Tho  Court:   'ihat  did  you  giro  horT 

A*  I  gaTO  hor  onou|^  thnt  aagrWdy  vonld  MOOd, 

Tho  dourtt  ^hat  did  you  glvo  horT 

A*  Ton-f!lftoen  dollaro  -  ahat  sho  »Antod  *  vh^t  oho  noodod* 

ttr.  BhuXnMit  A   vookf 

A*  80*  ^at  oho  noodod.  Anything  aho  aaao  up  and  aokod 
no  for* 

Tho  Oourt:  ^oro  you  in  troubXoT 

A*  I   vao  in  a  iittlo  trouhlo  at  tbo  tiao.« 

Thoro  la  OTitfonoo  in  tho  raoord  of  a  witnoao  1*0  toot if lad 

nho  talkod  with  tho  wifo  aororal  tiaoo  boforo  Ua  ooporation  aM  that 

tho  wifo  told  bar  aho  thought  tho  boot  thing  for  bar  to  do  waa  to  go 

to  bar  »otb»r«8,  and  aftar  tho  wifo  loft  oho  told  tha  fitnasa  olM  wao 

got  ting  ouoh  good  oaro  at  boao  aha  did  not  know  lAathcr  ilM  ooald  g* 

bnok  or  not.  This  is  »bout  the  oxtont  of  tho  owidonoo* 
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TiM  ••urt  iMt  9ii«««d  upom  th«  qu««tioB  ■••  %•  tht  •uffl«l«Mf 

•f  tti*  •▼id«ae«  Dliers  th«  wife  iv^«  OT(S«r«^  t«  1««t««   a«4  did  IvnTt^ 

to  go  to  th«  prot«etion  of  hoy  aothor**  hoao,  «a4  Im  tho  o^oo  of 

Johnaon  ▼•  .i«in«tfffy-  135  111.   blO»  tho  oourt  •«idi 

"It  tho  huohand  ▼oluntirily  dooo  thrt  vhiott  ooivolo  tho 
vifo  to  l^-^tM  hittf  or  juotlfloo  bor  in  oo  doing*  tho  iBfvronoo 
maf  ho  iuotly  dmnn  th  t   ho  intoadod  to  prod«««  thnt  reo^'it,  ob 
tho   fx>niliiiii'   pTinoiplo   th  t    ?i'abo  mob  uouallj  ■''*b  to   produoo 
thooo  rooulto  ohloh  n^^tur^^lly  aad  logitUntelf  flov  froo  tholr 
iiotioao*     And  if  bo  oo  int«n<iod«  hor  locTiag  hia  would,   iB  tho 
OA.0O  put*  bo  dooortioB  on  bio  part*  «Bd  not  hjr  tho  wlfo«* 

nro«  tho  f«eto  ao  thoy  «ppo»r  iB  tho  rooMri  it  ia  opporomt 

that  tho  «rifo  «%o  forood  to  lonYe  tho  dofOBdaat  hy  hio  lOBJatt^  aot 

oXono  froai  hot  tostiaony  th^'t  oho  »90  ohligod  to  Ioito  his  boo^voo 

ho  advisod  }nn  if  oho  did  not  liko  tho  way  ho  m»  doiB«  thlBc*  t« 

got  otftt*  hut  aloo  fro«  bor  evidonoo  that  thio  oontTOT«roy  v«o  rogard- 

iBg  hio  hiding  froa  tho  polieo*  and  oo  Ut  i^t  furBiohiag  tmfvrx, 

it  lo  apparf^Rt  froai  tho  dofoBda]it*o  o«B  oridLoneo  th»t  ho  did  l»t 

•arry  out  hio  duty  ao  a  husbABd  to  oupport  hio  vifo  ia  a  muumt 

•••patihXo  with  hio  ohlig  tion  to  t^iho  oiro  of  bor.     On  thio  Quostioa 

tho  ot>«e  of  Ouyjott  ▼.  gi»lott>  106  111.   App.  81  io  portinont*     Thoro 

tho  oourt  8»id} 

"Whoro  tho  >iaatonBd  h^o  ouffioicnt  ability  to  ovpport  hio  wifo  hut 
nogloeto  tp  proTido  for  hor.  vhon  oho  io  vittout   fault*  oho  io 

i notified  in  l«'Ting  hia  and  io  OBtitlod  to  a  diiForoo   for 
oo»rtion  if  tuoh  ooparntion  OoBtinuso   for  a  ot*tutory  poriod** 

Tho  dof«ndant  ooatOBdo  thnt  toliiBg  hio  vifo  if  aho  vffo 

Bot  ofttitfifMi  with  tho  ooBditioBO  oho  oould  "got  out  iBd  otay  out* 

WHO  Bot  tuffioioat  to  eonotituto  aa  ordoriag  of  hor  fraa  tho  hoao  or 

toapelliqg  bor  to  loawo*     <^oll*  ho  oortninly  dirootod  th-t  if  oho 

wao  not  •'•tiofiod  with  wh^t  he  w«a  doing  aho  «^a  to  got  oat*  vhioh 

•f  eouroo  oho  did*  and  if  ho  wao  doaisaao  of  oohahiting  with  bio  wife 

he  failed  to  eek  hor  to  retura  or  attoapt  a  r«eonoili«tioB  so  oho 

oould  rectum.     Oa  tho  ooBtr«iry*  it  appoira  froa  th«  reoord  th^t  ho 

that 
wao  ontiofiod  with  tho  oopamtion  aa§/vao  tho  roaooa  far  hio  or4orii« 

hor  froa  the  boao* 
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Tk«  r««ard  without  doubt  staova  thnt  )i«  did  net  fumitk 
ft  hoat  for  hit  witm,  nor  did  h«  txpl«i&  why  ha  did  net  pr«vid«  f«r 
ktv  in  th«  wDii«r  a  huabAod  abould* 

m  baliara  th«t  tha  aourt  arrad«  and  tha  (im9T9»  antarad 
!•  yavaraad  ind  tha  oiuaa  ramnndad  with  diraationa  ta  tha  aaurt 
t«  liaar  tha  eauaa  upon  it  a  «arita* 

mmscs  AID  nrnABorB. 

BUI.  AHO  IXJII8  K»    SULtlVAl,  J4,   OOSOOR. 


mi^ittft  tor:  f-'lfc  ak*i  i.^dt  WiNkiiK  i«^«i»   ^-  ^t?^?»lr  saft 
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rHANK  8.   ATIIK9,  KMVutor  of  tb« 
l^at  WiU  «iiA  T«at 
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1  abA  T«ata««Bt  af  Uah^Li^     i        Ar#IAi.  mOM 
lalKitlff)  Appallall.   ^^  ,.yC----«^OXr 
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(Otftadnat)  AppcIlM, 


ilOXfAli 

OF  ORZOAOO. 

29  6I.A,646' 


MR.   miSIDIliQ  ilUSTXOl  KSBII.  fiKUTKRfS  TUB  OPIIiei  OF  TUB  OOOllff* 

This  is  «B  appeal  by  th«  plaintiff  aa  •xaeuter  of  t)i«  !■•% 
will  aad  toatasMBt  of  Harriet  9.   Lnrk*  d»Maa«d«  fr««  a  judgatat 
•Bterad  for  tba  d«f«Bdant  upoB  a  haariBg  b«for«  tha  oourt  vitliout  m 

jujy. 

Tli«  plaintiff  ioBtitutcd  suit  to  r««*T«r  fr«a  Harriet  «• 

llC«il«y  for  MOBCf  toorrawad  by  tho  d«f«iulaat  aad  hor  bmabASd^ 

Ohnrloa  ^»  lioKalXar  froa  Hurritt  C.  hnxk,  ia  bar  lifatiaa.     Plaint  if  f*t 

•^•ra  Btnteaent  of  olaia  filad  S«pteiri>ar  Si^lSM.  allagao  tht  teo 

appointaont  and  <malifioatioB  ef  Frank  S.   Afraa*  aa  axaouter  of  tba 

•at»t«  of  Mftrriot  0*  Z<«rk,  do«o«o«d;   th^t  ob  or  about  Marih  21«  19M« 

tbo  daftBdAnt  aad  bor  taunlMfcBd  borrowed  froa  aaid  Harriot  0*  Lark«   in 

bar  lifatiBt*  fl«QOO{  tbat  aaid  aun  of  nonoy  w%a  loaaod  aad  daiiwaradf 

aad  it  ia  aXlogad  tbat  raooipt  tbaraof  wna  aoknowXodgod  ia  writing; 

tlat  BO  part  baa  beoB  ropaid«  aad  tb^t  tbo  oua  of  ll»Of>0  witb  lateraat 

at  %i  VT  annua  fr^a  Uar^  31«  1939«  waa  duo  froa  tbo  dofbadaat^  aad 

tbnt  Obarloa  v»,  ifoKoUar  diod  aftor  the  loaa  of  aaid  aaa  of  aonoy* 

Oofoadaat*a  •«•»  aaoaAod  aaowar  waa  filod  lowoabaT  ^4«  I9S6, 

allogiag  tbat  aaid  plaintiff  w^.n  not  tbo  qualifiod  aad  ap^ointad 

oxooutor  of  Harriot  0*  tmA^   doooaaod;   tb«t  tba  dofaadaat  did  Mt 

borrow  tho  aonoy  aa  aXlogod  la  plaintiff* a  otatoaaat  of  elaia;  tbat 

•bo  did  not  borrow  aagr  sua  of  aonoy  froa  tbo  aaid  Rarriot  0*  L«rb« 

and  tb^t  abo  io  not  iadobtod  t«  Iterriot  C.  I.arb  or  to  tbo  plaiatiff 

boroU     aa  oxaoutor  of  tbo  laat  wiU  aad  teataaant  of  Harriot  0.  l.«Tk, 

doMaoodi  aad  f^rtbor,  tbst  tba  olaia  of  tbo  rlaiatiff  la  banad  bf 
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tkt  ■%»%«%•  9f  IlaitAtlont,  ^tMlM  9f%A  •«««•  of  «•%!•&  i«  mB% 

fYldenetd  by   a  promiw  m  Mritiac. 

Tll«  ia-iM*  ««r«  Jeis«tf  on  fl->lD%iff*i  ot«toaoB%  of  olftia, 

''Mid  tko  aaoBtei  ijta%«««»t  of  dofoaoo,  aad  %ko  •««••  •«••  oa  for 

trial. 

Bo  •oiiplftiBt  lo  uRd9  to  tho  plooiiaci  by  oithar  p^vtf  ao  to 

tbo  fom  or  •ubatanoo  thareof. 

Tbo  fAoto  tta  tooy  oppoar  frox  tho  eridoaoo  ovo  tbot  •  oorloo 

Of  ooToa  lottorn  «oari«  wrlttes  bjr  tho  dr:f«»nd<^mt  sad     or  hnob  ad, 

Oluirloo     •  UoKollar  to  Mrs.  Lark,   It  i«  ol^iaod  tho  fa«to  otoov  that 

tho  dofoadr^nt  aad  hor  hai^br-nd  Jnlaod  in  aokiae  Mm.  Lnrfc  for  n  lena 

•f  #1,0'' 0  to  thoa,  oad  that  at^id  loan  was  aado  ia  direct  fwraaaaaa 

of  oftid  ror>uo@t.     k  cAneoh  for  ll^occ,  ^aAo  pafoblo  to  charloo  *^. 

Molollar,  dstod  liaroh  16,   1929,  duly  oadorood  aad  dopooitof)  by  hia, 

»ad  alto  a  bank  book  of  tho  '  ilaotte     t  to  Baak  appoar  la  oridonoo, 

froa  vhloh  it  a^vpoaro  that  tho  |1,000  oe  IoasoA  «ao  froa  tho  faaAo 

of  Krr..  I*«rk,  in  an  «iooouat  hold  jointly  by  hor  aal  HrA.Kato  Radigfclma. 

tho  dofondaat  offorf?d  la  oridoaoo  a  lottor  boariag  drto  j-pj^ 

umry  89,  1923,  writtoa  by  tho  dofecKbtAt,  ao  vao  olao  a  rooolpt  wrl't«rn 

'hd  oigaod  by  tho  ha«b>^ad  of  tho  defoadast,  togothor  with  oort   ia  othc 

•ridoaoo  by  tho  doftadaat,   to  vhloh  objsotlon  vao  aado  on  tho  iivouai 

thftt  oho  vao  diarftt'^lifled  to  tosstify.     Tho  lottor  datod  Jaaaary  3f » 

19at»  vritt&a  by  tho  iofoadaat  to  her  aothor,  Barrlot  0.  L«rk,  nov 

dooooood,  is  in  part  «»  follovoi 

*Charlio  miA  to  9iA  you  if  you  vould  loaa  hia  |1,0C)C  or  Hl^W)* 
at  9$  to  pav  hio  tsxoo  In  Apr.     Bo  will  girm  you     ia  note  aai  pay 
tko  latoroKt  proaatly,  and  you  aan  h?  to  it  ooai-Raaaally  if  you 
prei'^r.     Thst  will  oaoa  hia  «ind  o&  that  oooro.  aad  fro  oan  lot 
oay  firrthor  invootaosto  go  uatil  you  retura  *  *  •  Kattio. 

«b80CfUoatly,  Itrs.  Lark  direotod  that  a  Gaahlov'o  ^o«k  bo 
dram  for  11,000  oc  tho     ilaottr  ^^ato  Baak.datod  laroh  15,1989,ohiofc 
wn*'  aado  payahlo  to  tho  ordor  of  (^u&rloo     •  MoKollar.tho  dofoadaat*o 
Imsb^Bd,  aad  paid  out  of  tho  joint  aoco\ukt  of  Mra.Lark  aad  IfircKato 
Bodgkiao.     Thio  ehook  vao  raooirod  in  rvidoaoo,  aad  ?loa  tho  pas    bo  k 
ahowiag  a  osTinga  aooouat  at  tho     ilaotto  ^Hato  Baak  of  H.  c.  Lark. 
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TIUI  pXulBtlff  •••kt  to  h«TC  tkis  aourt  eoiictru*  th«  q%Ii«v 
Isttdrt  «iiliAk  pii«m«d  b«t««t»  th«  pnrtl««  to  tb«  •ff«ot  th^^t  %k9 
Atfandast  it  llk««l««  llmbl*  for  tM«  loan  olfiiMd  %o  hav«  b««B  sMi* 
Iqr  th«  now  d«e««t(i«d  Mrs*  Lnrk,  and  yoimtt  t*  ■•▼•r«)I  l«tt«r«  1b  tlit 
r«o*rd«     Th0  d«f*&d«Bt,  how*T«7»  h«.«  ouetvd  th«  l«tt«r«  aorc  fully » 
Mid  tht  lttt«7  dAt«d  fobruayy  17»  1919,  BtAtMi 

•  *  *  •  -  all   1  !!»▼•  nsk«d  is  «  1»«B  of  S1»000  to  holp  no  out 
fliot  thl«  onoo«      Itt  tbo  f lYtt   fnTOT  «•  haTO  otot  atkod  of  yoB* 
iov  Oharlio  la  dopondite  upoa  it  a ad  will  imj  you  1b  add it ion 
to  tho  6,i  int*  your  3j(  fbat  yoB  elaia  you  o<iB*t  afford  to  looo« 
and  wbieh  only  aata  to  %  MOBtho  to  data  la  i>«nk»     So  thnt  ia 

«•  oxouao  and  Knto  haa  aotkiag  viiatOTer  to  do  with  our  buaiaoaa* 
lluoh  lovo  «ad  in  liaato*  HMtlo** 

Tho  lot tar  aarkod  Exhibit  3,  bonra  ao  dato«     la  p  port  of 

tbia  l«tt«T  w«  fiad  tbia  laaguAgo  uood  toy  tiio  dofoadABt  ia  writiac 

%•  ]ior  mothort 

*M9m  I  dOB*t  000  lAiat  Sato  haa  to  bo  workod  up  about  your  aawiaca 
AO  you  at'^ta  la  your  Inst  lottor«     I  aa  aot*  I  bopo  it  ia  aaf* 
wbilo  tbcra,  and  aa   for  loaaiag  ua  tl»090  it  o«uld  aot  b«  sfor 
aWfirtuiro  "  aad  »•  X  told  you  Obarlio  will  pay  you  tho  oxtr^  ^ 
t&M  tbo  tiao  it  baa  booa  ia  tbo  baak  -  ■•  that  you  will  aot  Iboo 
aaytbiag  lotting  bia  bsTO  it»  aad  6^  ia  all  bo  ebargod  you  althoo^ 
you  off«rod  aero  aad  wo  woa't  koap  you  out  of  it  loag  «t  that^ 
v«  only  aood  it  bob  to  holp  ua  out  in  a  piaali** 

ThOB  followa  a  lottor  froa  Oharlaa  ifoCalli^r,  tbo  hnab'oid  of  tbo 

dofeadant  in  thla  osoo,  bo-^rlag  d^^to  daroh  4,  19a9»     rroa  thia  lottor 

it  would  80 ea  tb«t  Mr,  itolollar  ^&d  loaaod  Mrs,  iark  Boaa  aoaoy.     Ia 

tbo  lottor  tbia  languago  ia  uaods 

*  *  *  *  ia  tba  firot  plaoo  you  lod  uo  to  bolioro  thit  you  woro 
goiw  to  pay  off  tbooo  loaaoy  X  did  aot  aok  you  to*  bat  waatod 
you  to  rOBOv  tbo  aoto^  aad  loaa  ua  ^1*000  oa  our  aoto  aad  ao  leag 
ao  you  bad  tbo  aonoy  to  loaa  whora  oould  you  got  bottor  aoourity* 
0«ur  proporty  ia  porbapo  worth  toa  tiaoa  what  yoaro  it  wortb«  %Bd 
wo  did  aot  aok  for  fortbor  aeourity. 

We  aood  tbo  %1«ck)0  to  holp  us  out  oa  taxoo.     l.ot  ao  kaow 
iaaodi^toly  if  wo  oaa  b9wo  it  or  not.     tawo  your  baak  figaro  up 
thit  roBOwal  aoto  aad  aaai  it  to  ao  at  tbo  anm  tiao,  anl  I  will 
thOB  oaad  you  ay  aoto  for  tho  aaoaad  of  yo«r  loaa  to  ao. 

Hettio  ^oiaa  ao  ia  ooadiag  lowo  nad  hoot  viohas, 
X>oriagly,  Obarlio." 

8o,  froa  tbo  r«->diBg  of  tbo  oororal  lottoro  wbioh  paaood  hotvooa  tho 

partioo  prior  to  tbo  tsAking  of  tbo  loaa  It  dooo  ooaa  ao  though  thio 

laaji  wnm  aado  to  the  now  doeo-^aad  Obarlao  hofollar. 
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Th«  di«f«i^«int*t  th«oi7  it  thi%  iMB  OliArl**  il«C«II*r 

r«««lY«d  tht  wonty  h«  A!>pli«d  it  ••  »  debt  owing  bf  Mrs.  L«rk«  aai 

Mat  hUT  A  r«««lpt   for  tb*  iMa«3r  %nd  or^ilnd  tbcir  •.eo«u«t«  •<ni%r«» 

Th»f  is  notbiag  in  th*  m^td  vbioh  would  lQdio«t«  tb^t  tb«  tefvadaslf 

Harrlbt  it*  M«X«ll»r»  •▼•r  r«o«lT«d  tbia  montj,  or  orcr  rtoeirod  tbo 

bOBOfit  of  it*     Tb«  roooipt  tiKMA  bjr  Mr.  MKoIl^r  thortXy  nffr  tbo 

nonoy  «r$tc  XoAnod*  boara  dato  April  99»  19af»  <uid  is  la  tbaao  vorda: 

"R«b«iv«d  of  Mra.  H*  0*  Lark  Obo  tb«iM»i  aad  im/lOO  Oollara 
la  full  of  AOoouAt  to  d»te  oa  all  loam*  aaA  aotaa  alKBOd  bf 
hor  to  «•• 

Cb«rloa  f.  HtfoUir*'* 

aaA  on  tbo  bnok  of  tbia  reooipt  appoars  tbo  folloaiagt 

ofiani;  this  oa  tb«»  d«c*«  ')UMa«  tr««  -  im*  8*  0.  mrk," 

iiron  tbo  roeord  aa  va  hcv«  it  b«fbr«  no  in  tbia  o^oo,  «• 

boliOTO  tho  oourt  did  net  orr  in  ont«^rlac  Jndgaont  for  tba  dofandAiit, 

tbo  d»f«nd»nt  offor*  at  n  dofonot  tbo  ^t^tuto  of  linitiitioBt 

and  oitea  ^utboritioa  in  tupport  tbor«of«  but  la  Tiow  of  our  ooaolnaioai 

in  tbio  9^B9  «o  btliOTO  it  io  not  noooaanry  to  diaouaa  tbo  point. 

Eov«Ter«  wo  tblak  no  abould  oonaidor  tbo  qitoatiMi  of  abatbar  tba  trial 

oourt  ooisaittod  reworaiblo  arror  in  paraittine  ^^  dofandaat  to 

ttatify  ^8  to  tbo  oorreot  d*)to  of  tbo  firat  lottor  writton  bf  tbo 

dofondaat  to  bar  motber  d»tod  Januarf  a9«  Ittt.     Tbo  dof«aAaBt  waa 

oallod  aa  a  vitaota  to  toatify  «a  to  tbo  d««to  on  obiob  tbo  lottor  vat 

vrittoa*  and  for  tbfit  purpooo  only*  and  fron  bor  1t««tiao^f  it  appa  ra 

tbmt  tUio  latter  abould  bawo  boon  ditod  in  tbo  yanr  IdSS^  not  in  199t« 

and  tbo  taotifiod  aa  to  bor  ro«oont  for  fixing  tbU  tiaa. 

Tbo  plaintiff  ol«tina  it  a«o  orror  to  »dait  tbia  aridaaoo  of 

tbo  dofendaat  ovar  objootioa,  on  tba  ground  ttat  tbo  witmaa  v^a  not 

••■pBtOAt  boooMOt  of  intar«ot  at  an  boir  of  Hrt.  Lark,  deoonood.     TIM 

plaintiff  in  nookinf  %•  rooovor  froa  tba  dofoadant  11  «Ocn  lo«jaad  to 

bor  by  Mro*  l^i^rk  in  bor  lifotian.     Plaintiff  pointa  to  OabiU't  111. 

aov.     atatt.  Oh.  SI,  Pa»,  3  of  «io  Irldonoo  Aot,  wbi^  prondoot 


bar    ,  ,3wa   Ijtf  |M»- 
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"!•  p*7%y  %•  ABj  elTll  aotion*   miit  or  pT««««diiig,  tr 
p«r«on  direotljr  intei>««t«d  ia  th*  «T*nt   th«r«of»   shall  b« 
ttlloircid  to  t9»tif|r  t]i«r«lB  of  kit  •««  aotion^  or  In  his  ova 
b«li«If»  ^  Ylirtu*  of  tho  forogoing  ■••tlon,  vhon  magr  idroroo 
imfKy  «\M>«  or  ci«foad«  ao  tbo  tmotoo  or  oonoorrMtor  of  uqf  idl«%, 
hnbltoal  druakard,  luMitlo  or  diatraoted  poroon*  or  *>•  tlio 
•aEt«ttt«r»  a4alblatr«tor»  h«lr»  logatoa  or  doTloo*  of  nxif 
AooeiMiod  poroon,  or  aa  guArdiaa  or  truttaa  of  'ivr  vuoli  hoir^ 
logatoo  or  doviooo^  unlooa  whoa  oallod  9a  a  vltaoaa  by  avdii 
adTor««  party  oo  axilne  or  dofoaAteg*  *tad  also  oxoopt  la  tlM 
foU^alng  o«a«a,  mnamlyt   *f«lii<li  aro  aot  aatarlal   in  this 
a««l»a)« 

Havoiror*  o«%aat  of  a  ilko  aaturo  bavo  boom  ?aaood  «poa  bf 

•ur  appallata  oourta  aad  baro  oom  bo^ring  upoa  tba  iaaoo  haro,     la 

%im  aoM  of  itur^m  ▼•  XsiSA.  a*'  lu.  Ap».  lao,  tao  oourt  a^ui 

"Appolloao  are  dofondiag  ao  holra  of  a  4oaoaood  porooa, 
aad,  uador  teotion  a  of  tba  Crldoaaa  A.ot»  OabiU'a  Bt.  oii*  51« 
fm»  2,  oofflplftlnant  v^^a  not  a  ooapatoat  witaaoa  goaorallr,  ttlli 
a  plaintiff  or  oo«plaiaaat«  uadar  aueh  olratt«ataaaaa*a&]r  aakt 

an  afflditrit  of  tb«  laaa  of  tho  in»tru«OBt«  aoooaaary  to  lay  the 
fooadatioD  for  aeoondTtry  proof  of  ita  ooatoato.     Bootar  ▼•  :^i**- 
64  111.   590;  XsjOsL  ▼•  Mllilb   94  lU.   4«t{  ^id£T."Ja^  rTTO. 
89;  yHa*r  ▼•  ImtM*  ^  in*    {A  Soa««)  96;   QarSdv  t.  at%t«  u^m^ 
of  lllinoia.   Z  XU*   (S  »«»••)  366.     fba  af7l7?7it  of  ooaplaiaavt 
aaa  oonpot^at  oaly  to  show  that  the  orlgteai  laatraaoat  vaa  laat. 
aa  %  baaia  for  aaaaadnry  oTilenoa  of  tho  aontaata  tboroaf«  but 
it  iraa  aot  proof  of  tho  eontaato  of  tha  inatruaaat  itaalf, 
XilftlU  ▼•  itlftfiUa  ^^  Ul.  App.  96.- 

TlMA  agala  in  tha  o^oa  of  Mill  or  A  ar^rrB  r.    rrata.   iT9  Hi. 

App.  304^  vharaln  iiillor  &  Ur«Taa  filad  a  olala  i>c^.iBat  tba  Hatvto 

of  Jaba  £•  Prats*  daaoaaod*     Tba  olala  v«a  basad  apoa  a  book  loeauat 

and  tho  baoka  i»«r«  kapt  by  Or-T«a«  and  ha  visa  ^raittad  ta  aako  tba 

mpplaaaatary  oath  autborirlag  tha  <i<ialaaioB  af  tla  baaka  la  aridaaaa. 

Tba  aourt  eald: 

"ffa  aiMtaia  that  ruling  nad  hold  it  tha  aatvral  aanalusioa  to  b« 
drawn  froa  tba  first  throa  aaotions  of  tba  »et  ia  ragarg  ta 
Svidanaa.     Saation  1  proridaa  th^xt  bo  paraon  shall  ba  diaoualifiod 
as  a  witaass  in  any  airil  suit*  oxoapt  <)■  tbaraiaaftar  8t«tad«  by 
raasoB  of  hia  iateroat  in  tha  «T«nt  thereof.     9a«ttan  2  ororidoa 
tbat  aa  party  ta  »  oiTil  motion  shall  ba  alloaod  to  t?«tify 
tbarain  im  bia  a««  bah^lf  *by  virtus  of  the  foragaing  e^ction* 
aban  tba  adTarsa  party  suea  or  dofoada  aa  a«aaator»  ete,     Sootioa 
3  VVindaa  that  abora  ia  aay  oiTil  ;«otlaB  tba  oUia  or  dafaaae  is 
foundad  on  a  book  aooattat*   aagr  party  may  gira  tba  teatlaanf 
aaeassary  ta  adait  Ifta  baoka*     Hia  aaaalag  af  seetioa  ?  is  tb^t 
saotioB  X  shall  not  soutborisa  tho  p^nrty  ta  taatify  in  hia  aan 
babalf  ftgalnst  »!n  axeotitor,     vaotian  3  «a  ragsrd  *a  aa  ladapaaiaat 
proTisiou*  b«»TiBg  no  r«»f«raaaa  ta  aitbar  aaotioas  1  ar  a.     ta 
ars  of  opinion  tn  t  it  v'js  aoaat  tbara^  ta  oroTlda  that  la  all 
aaaaa  a  party  aay  testify  ^n  tha^aia  st«tad  to  tl»  axtamt  asaasaary 
ta  adait  hia  baaka  in  eTidanaa. 
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tk»\  •tvfimnt  of  the  oourt  rmrf  ««I1  «ppli«a  %o  th«   fn«t«  la  tbit 
•«••  rttgiirdlng  th«  <!»%•  of  th«  I«tt«r  and  tta«  ••«p«t«B«7  of  tHo 
Atfottdtnt  to  %Mtlfy  to  tho  oxtOBt  noooootrf  to  fix  tho  rvooov  d«to 
•f  thU  lottor* 

Oouaool  for  tho  ololaltlff  oritloitoo  tho  oaooo  froa  vhi* 
«•  Iiov«  quotodt  on  tho  thooxy  th'it  thoy  do  oot  apply*     fo  bolloTO 
tlioy  de»  net  only  for  the  rouoono  st^itod  in  tho  oplniono*  but  «loo 
hooQuoo  of  oTldcBoo  offortd  of  oortAim  oToato  to  fix  tho  propor  duto^ 
ohloh  OTldoBOO  vo  axo  of  tho  oplaioa  it  w«t  propor  for  tho  oourt  %m 
odait*     Tho  onjto  «a«  ouboiittod  to  tho  oourt^  aod  wo  haTO  tho  right 
to  aoouBW  in  roAOhing  thio  oonolusion  th-^t  tho  triol  oourt  oonoidorod 
•aly  ooMpotont  eridonoo* 

for  tho  roaoono  otntod  tho  judgaoBt  io  affiraoA* 
JUOGalSAT  Ajriwin* 

fiUllS  £•    aetUTAX  iJO  HALL.   JJ«    COilSOIl. 
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MARiK  rxinuty 

(iiAiBti ff)  AffftyMTN 
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om  App«iii  of  Jour  MOiftui^ 

MR,  pREaiQxxa  josTiot  mm  vutiiytwu  m  opiixoi  cr  the  oodi?* 

This  1«  an  mpp««il  by  %li«  d«f«nd«Bt  JoMf  Mo«k«l  froa  • 
d«<ir««  of  for«olo«ur«  onterffd  oa  JnttuHTj  •«  I9Mt 

It  %pp«A7«  froa  tho  f^ioto  th-'t  th«  d«f«Bd<uit  uid  bio  vifo 
voro  liable  oa  a  $80*000  ooxtg^'gOf  wbiob  via  in  dofsult*  «nd  tba  plain- 
tiff*  in  JioT«a^b«v*   193&*   filad  bar  bill  to  for«oloto*      t'ersonal  scrrioa 
•f  auaaona  vao  bad*  nnd  on  Jaaoabor  31*  19S5*  d0f«ndaat  ««a  «djiiAcad 
la  diafault  for  wiuit  of  uppaaranoa.     Subaaqu«ntljr*  on  J^nttary  8*  1996* 
a  daerae  of  for«ala8ur«*  ora  aanfaoaa.  w««  ont^rtd.     On  Fobraaiy  5* 
1936*  vitbin  ?0  lays*  aotion  wna  a»da  by  tbo  plaintiff  to  Taatta  tba 
daer««*  and  tbia  notion  vas  oontimaad  to  fabru^ry  10*  1986* 

It  furtbar  appanra  fran  tba  fpoto  tb"t  on  tba  liiot  data  an 
ardax  w^o  ontored*   •  *  *  *tbftt  tho  notion  of  plaintiff  to  Taaata  tba 
im9f  *  *  *  it  btraby  tntorad  end  ooatinnad  *  *  *  to  fabnary  ?<a* 
19S6*"   and  on  tba  latter  data  an  ardar  waa  tnterad  by  tba  oourt  Tsoat- 
lag  tba  foraaloaur*  daeraa  fallawad  by  an  aaandnant  of  tba  aoaplaint* 
•ablng  "UBbnoim  Ovnara**  additional  parti«a  dafftndant*     Tba  dafandanta 
ware  rulad  to  nam^9T  tba  ^aandad  aoaplaint*  and  falling  to  anaaar 
tbay  v^f  again  defaulted  b/  an  order  entered  an  April  9*  1936,     Tbara- 
after  tba  daaraa  of  foraolaaura  wna  again  antarad  oro  aoafaaaa  an 
April  9*  1936*  againat  all  of  tba  dafendanta.     Sale  v^a  had  paraaant 
to  aaid  daaree*   at  abiob  tbe  plaintiff  w^m  tbe  purab^aer*  and  an 
■ay  •#  X986*  tbia  aala  «aa  aanflnad,     Tba  sale  rea>  Itad  in  a  dafialenay 
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•f  ■•ir«  than  |4»000«     A  r«««iT«r  ««•  «prolnt«d  toy  tM  vourt  •» 
June  30«  X936»  mn<l  on  jAnuarf  13^  193?a   th«  court  apT-r^vcd  «  1»%— 
by  th«  r«o«W«r  to  nnid  Jot«f  Mooknl  for  o)i«  yar  froa  January  1« 
li937«  tubjoot*  howcrrtr,  to  tho  further  ord«r  of  tlio  aourt* 

Upon  tho  <»>Tpir<^tlon  of  tho  poriod  of  roAoaption,  a  oaotor't 
dt«d  wa«  lt8u«d  to  tht  plaintiff  on  August  &,  19I7*     Tho  r«oolTor*t 
final  roport,   inoluding  a  prnyer  th^^t  pooaooaion  of  tho  proniooo  ho 
turnod  oror  to  tho  plaintiff*  mo  filod  on  August  10«  1937,  to  ohioh 
r«port  tht  defOBdant  Josof  Mookal  filod  objoetiono*  upoB  tho  srouBd 
that  tho  Biftot«r*t  dood  and  oalo  upon  vhioh  it  io  heood  and  tho  do«TOO 
ttsdor  vhioh  auoh  aala  waa  had  «kro  null  and  Tei<l  and  without  foroo 
and  off^let,  siad  that  the  eourt  had  no  juriadietion  to  enter  tht 
dtoree  of  ^pril  9,  1936,   for  the  reatoa  that  a%id  e<«uee  had  hooa 
finally  diapoaed  of  hj  «  deoroe  entered  on  January  8,  1936,  aad  that 
tho  oourt  «aa  without  Juried lot ion  to  rieate  and  eet  aeidt  the  deoree 
of  JfinuRTy  8,  19S6,   for  the  re%aon  th^t  it  had  boon  T«>onted  by  order 
of  February  SS,  1336,  adtiioh  waa  HM»re  than  30  daya  after  January  9, 
1936,  and  that  no  written  aotion  had  baon  aado  nX  tht  tiat  for  tht 
▼«o#ition  of  the  order,  and  tht  a«Mit  grtundt  are  now  urgtd  uptn  apptal, 
and  tht  defendant  pr«;yt  that  potteaaion  of  the  property  bt  turatd 
•▼tr  to  hia  and  hia  wife  at  tht  owners  of  tho  equity  of  redoaption* 

A  hearing  was  had  on  the  reoeiweria  petition  and  objootiont 
of  the  defendant  thereto,  on  $opttaber  9,  19S7,  and  tht  taurt 
approved  the  aattor*s  report,  dlothargod  the  reotiTor  aad  direeted 
"that   potaetaion  of  the  preaista  bt  eurreaderod  to  tht  plaintiff 
heroin**,  tht  purohaatr  at  tht  anltA 

3ubttf|utntly,  on  Sopttaber  t>l,  1937,  tht  pl.iintiff  txhibittd 
to  tht  defendant  Joctf  Motkal  htr  aaetor*s  dttd  aad  terrod  a  doaaad 
for  potettsion.     This  wat  done  aooording  to  the  t>roTiei^  of  the 
forooloturt  dtoree,  whioh  orderad  th».t  potstssion  be  auiitaisred  tt 
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tli«  grnnte*  miatd  la  th«  duitt^r't  d««d«  und  la  ••••  of  ltf%ul% 
thmfotg  thnt  it  writ  of  «i»«lftt«ne«  it«u«.     Ob  ^i«pt#ab«r  91»  1937, 
th«  d»t9nA%nt  Josaf  Moaknl  aoTVd  for  lonro  to  fii*  hit   p«%ltloa  %• 
▼neat*  tht  d«or««  of  for«oXo«ur««  baiod  in  oubotiiB**  upon  tbo  a^uM 
grounds  sat  up  a«  objaotiona  to  tba  roe«iT«r*t  fiaaX  ropart  aad  arev 
ruiad  en  Saptaabar  9,  1937*     At  tbit  ha 'rinc  on  8aptaabar  21,  19S7, 
•a  petition  of  tha  plaintiff,   tba  eourt  ordered  that  a  writ  of 
aaeiatnaoa  ieaue  to  diapoaaeea  the  defendAnt* 

la  quite  agree  with  the  defeadaat  th«t  tba  qucatioa  af 
jariadiotion  aay  be  r«iaed  at  ear  tiaa,  aad  tba  aaart  baa  tba  paver 
to  ▼rteata  a  jvidgoaat  where  at  the  tiae  euali  Jaifaat   v«e  eatercA 
the  oourt  w«a  without  juriadiotion*     fbe  queatioa  before  tbia  aaurt 
ia  irtietber  the  aourt  bad  juriadiotion  «t  the  tiae  the  daarae  of 
January  8,  X936,  w«>8  entered,  and  the  dearee  af  ore  eanfaaaa  oa 
April  9,  1936* 

Tha  point  atraaeed  by  tba  defendant  la  tb^vt  After  a  default 
foreclosure  deeree  vt^e  eaierad  on  Jiaaary  8,  1936,  and  Taaatad  later, 
an  rebruary  39,  1936,  upon  a  notion  entered  an  rebxuary  10,  1936, 
tba  eourt  w^a  without  juriedietian,  and  that  when  a  notion  wae  «ada 
tr  the  plaintiff  on  februnry  B,  1986,  wbiab  »«e  within  30  dayo  after 
tba  deeree  w&e  entered  by  the  eourt,  tbia  notion  wae  continued  ta 
February  10,  1936,  and  an  tb^t  date  an  order  wae  entered,  "   •  •  •  tj^t 
tha  notion  of  plaintiff  ta  Taeate  the  deeree  *  *  *  ie  hereby  entered 
and  eontiauad  *  *  *  to  rebrunry  38,  1936,"     «lMa  an  order  waa  eat «> red 
▼aaatiag  the  foreoloaure  deeree  -^a  eet  forth  in  detail  in  our  opinion. 

There  waa  a  nation  pending  at  the  tine  tbie  laet  order  vne 
•Kter«d,  and  ae  far  aa  appa=>ra  fraa  the  r«eard  there  waa  no  diapoaitiaft 
■a6a  of  the  nation  entered  by  the  plaintiff  an  rebmary  5,  1936,  ta 
▼aeate  the  deeree,  exoept,  ae  herein  ind  lasted,   it  wtta  oontianad 
until  February  10,  1986,  whan  on  tb^t  date  the  aaurt  ordered  tb«t  the 
nation  of  plaintiff  to  T.aate  the  daorea     .,,  ^^^  ..,.^  ^ 
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••iitlatt«4  *  *   *  %•  vJnMmTf  at,  1996* •     Th«r«  !■  nothing  1a  %1m  %t4t 
«ontiBuinff  th«  pvtTlous  order  •at«rcd  on  fobruitry  10,  X9M«     Zf  •• 
disposition  wtrs  ttsds  of  this  aotioa,   it  oontlnusd  %m  ■•tvithstaaAisf 
tlis  ordsr  satered  on  ths  anas  Amy,  vhisb  Indio-tst  th->t  on  aotion  of 
%k9  ]»lAintiff  th«  motion  to  Tnoxts    tbs  dsoroo  «Mi  oontlnusd* 

Ths  dsfsndaat  urgss  «nd  strsssss  9%i9wmmmlf  tkst  tks  last 
•otion  Stttsrsd  tiy  ths  oouvt  on  fshntury  10 «  Itie,  sad  sllsfood  s« 
rsbyusrjr  38*  1936,  bslng  «sr«  thsn  30  dsjrs  nftsr  ths  sntry  of  ths 
dserss  on  January  8*  I9S6,  thd  oourt  ««s  without   jurlsd lotion  whsa  %m 
•rdsr  vns  SBtered  subssqusntly  T^estlng  ths  forsolosurs  dssrss*      km 
•tatsd  bsfore  thsrs  wns  a  psndlng  notion  of  lshrui*r]r  10,  1386,  whioh 
ths  sourt  oontlnusd  by  m  suhssqnsnt  ordsr*     Of  oeurss  ths  oourt  still 
hfid  Jurisdiotion  of  the  ptoessding  in  ths  ssnss  thit  ths  o««s«,  ts 
proTldsd  for  hy  sti^tuts,  oontimisd  until  firna  disposition  of  ths 
lltigntion* 

It  is  als«  o^aisd  to  ths  »ttsntion  of  this  oourt  thot  ths 

«ttsiipt  of  ths  plaintiff  to  rftonts  ths  dserss  on  rsbruary  8S,  ItM,  «ms 

lni>ropsr  bso«uss  sh«  did  not  ooAply  with  ths  proTisions  of  Fan.  7« 

Dso*  (SO  of  ths  OlTll  FTMStles  Jiot,  «hloh  rs<*dsi 

*Ths  oourt  any  in  its  diser«tion  hsfors   final  judgaont,  sot  %slds 
say  dsfault,  and  mj  vithin  thirty  days  «fter  sntry  thsrssf,  sst 
asido  any  Judgasat  or  dosrss  upon  good  sauss  shova  hy  affidaTlt, 
upon  suoh  taros  and  doadltlom  a«  shall  hs  rsasoaahls.* 

Ths  nasirsr  of  ths  plaintiff  to  this  sontsntion  is  th>t  the 

raoord  filsd  by  ths  dsfandsnt  is  not  suffloisnt  to  show  that  ths 

flftintlff  did  ant  prsssnt  to  ths  oourt  an  affld^Tit  la  •oafomity  vith 

Ssetion  60,  I'nrA.  7  of  ths  oiwil  Fr^etlos  Aot,  bseauss  ao  ssrtifioats 

of  proessdinKs  upon  ths  ha?»Jing  of  ths  notion  to  wioats  has  bssn 

prsssrrsd  by  ths  ds fondant,  and  in  ths  abssaso  of  a  showing  to  ths 

eentrnry,  it  is  prssuasd  ths  oourt  aotsd  upon  stidoa«s  jastifyiac  ths 

•rdsr  sntarad* 


# 
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Th«  •»••  of  ^ft|g&  ▼•  MUX*  196  111*   430,   audPort*  tka 
tlk«ory  of  tke  plaintiff^  and  w«  shall  follow  ahat  «o  ^liovo  to  ho 
tjio  wXo  aa  oontaadod  for  h/  bar.     Whoa  tbo  aaoai^oatt  v»a  fllod  by 
tiMI  plaint  If  ff  tho  dafandant  wat  raoulrad  to  anavor  tbo  oooplalat  oo 
aatadod  vitbin  SS  Amfnt  and  not  baTin«  anavarad  vitbin  tba  tlao  flsad, 
a  dofault  of  tho  dafandant  v»a  ontarad  on  April  9,  itM«  and  a  dooroo 
onto red  on  th»t  data. 

It  ia  apparant  tbnt  tbo  dafandanta  «oro  poroonally  aarrod 
with  ouonono  nnd  *tf  in  da  fault*  and  it  la  not  naoooaary,  nor  io  it 
roquired  by  tba  rulaa  laid  down  bgr  eourto  of  l*at  r«aort«  aftar 
do  fault  baa  boon  talcon«  th*>t  ounnono  isaua  9ft«r  anondnont  of  tba  bill 
and  oarrioo  la  ranowod,     Xf  th  t  *«t%  oo*  litig  tion  would  ba  Intar* 
ninablo*  and  it  would  ba  r»thar  onb^rraaaiac  to  aaMnd  a  bill  of 
tMiplaint  aftar  aarrioa  of  ovnaonn  w«o  had  and  dofft«&%  of  tbo 
At fondant  ant « rod* 

«•  holiovo  tho  oourt  wna  ftilly  juatifiad  in  ant^ring  tho 
dooroo«  and  it  noooooarily  follows  thrt  tho  writ  of  asaistanoo  antara4 
a«ainst  tbo  dafandant  was  jvstifiad  by  tba  doovoo  aftar  tbo  expiration 
of  tha  aquity  of  radoaption* 

for  tho  ra^soDs  ot!%tod  tho  oourt  did  not  orr  in  ontoring 
tho  ordor  that  a  writ  of  aaaistanoo  isauo  agnlnst  this  dafandant  to 
doliTor  pooaaaaion  of  tho  proaiaoo  ho  now  oooupias* 

MIXS  !•   88IXXYAM  AJTO  HALL,  JJ,   OOMUR. 
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(Wnlntlff)   App#U««y_,  /     /  ^ 


IOI«   PHXaXDXNO  JU3TI0I  HXBIX   OILXflJtfD  THt  OFIBIOI  OF  TM  OUMI> 

8ult  »n«  inatituted  toy  th«   plAiatlff  to  r«ooT«r  tilt 

•f  fiSft.OOf  dtM  upoi  A  •0Atr«ttt  for  ttio  purobaoo  of  %  tMli  rogistor 

t«  !>•  MiiiufiAOtured  tof  tlio  MutioMtl  v»sh  RoglotoT  tlMpiT,  «  oorpov 

utiea*  Rjid  ohippod  to  the  deftadsnt  ait  hlo  plaoo  of  toaoiaooo  la 

Kaywoodf  Cook  bounty*  Illinois*     Tlio  •«••  *«s  triod  b«foro  tiio  ••urt 

abA  «  juxy*  fta^  ftt  tho  olMO  of  all  th«  rrldoBOO*  tho  tri%l  oourt* 

•n  iftotloB  of  the  plaintiff*   Inotruotod  tho   jury  to  return  •  Tordiot 

for  tho  plaintiff  ngalMt  tht  dofondaat  for  H^5t     Judgaoat  «%a 

•ntored  on  tho  Tor^et«  ir^m  ahioh  tho  dofoadaat  «pp«ala  to  this 

oour1(» 

Tho  oontrnot  upoa  nhioh  tho  suit  ia  baaod  io  %o  follavoi 

"Olty  of  Ohle?«go«  County  of  Oook,  at»to  ill, 
Tho  Mf^tional  Unah  ^tegiotf'r  Ooapaajr*   Dayton,  Ohio: 

Data  M«r.   30,  X9M. 
Ploaaa  aaaafaotura  and  ohip  fralgjBt  pvopaid  to  ISia  8%. 
Okarlot  Hoad»  Haywood,  City,  Oook  County,  111*  Stato,  or  to  tho 
Boaroat  railroad  atatloa 

(Rtaldoaoo  Mdroaa ) 

Ono  of  your  Mo*   8863  rogiatora,   Blk  A  Ohroaa  Tria  Finish, 

dOBoalnation  of  Kaya  ••• ••••    for  uao  ia  read 

A  Orala  hualaoaa,  for  rhioh  underalgaod  agreaa  to  ray  you  Poxir 
Rvndrad  Strtaty-fiTO  Ooilara   (#4?6*00)  aa  follova: 
•36*00  oafth; 

135*00  oaah  oa  arrivU,  of  ragistar,  and  tho   folloaing 
aaount  to  bo  •▼Idoamkl  by  aotej  *  *■ 

Tht  defendant  filtd  na  aaavtr  and  oountfrolaia,  ndaittii^ 

tht  txeoutioa  of  the  oontr^et,  hut  dtagriag  that  ht  dtff><  Ittd  uadtr 

tht  tftraa  of  the  oontr?%ot*     He  further  allegtd  in  hit  aaavor  tlut 

prOTlout  to  the  purohRoe  of  tht  oath  register,   it  ir«e  repreatated  ta 

hia  tht  oaah  regiater  veuld  g«rfora  oertaia  optr^^tioat  and  th«t  1% 
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ttpOA  tta«  r«prttMa%«<itloiMi«  •xaeuted  «ftld  eoatre«t  maA  paii  M0»00 
ftt  piurt  of  %)M  puTQliMi*  prie«{    tli"t  tubMOuffntly,  a  •«sli  r«gi«t«T 
wna  diillT«r«^d,  whleh  did  not  oontaia  tha  nuabar  of  ••IttaaSf  scr  did 
It  p«r  foTa  th*  funetionc  at  fpfnfAm 

It  app«ara  fro«  tba  •Yid«na«  tb^t  os  ttar^  tif  SMt  Iht 
dafaodant  ir^^a  itt  t1i«  (fmift  a»d  fa«d  buaina«a«  in  mjwm^^  0—k  Ommtj, 
XULlBoib*  «bd  on  th^t  4Af  tba  dafaadaat*   in  tba  oomvnxtf  of  bla  aon* 
vbe  on  tbo  day  of  tba  trial  «aa  a  atudant  at  tba  UnlTaraity  of 
Xllinolo,  vant  to  plaintiff* a   pl»e«  of  bualn«aa«   aftar  boura«   in  tbo 
Oity  of  Ohlo^gOt  wbaro  bo  aot   plaintiff**  a«ilaa(aam«  ftojraMid  ■•  Mrry* 
for  tbo  yjurpoao  of  purob^^aing  a  onab  ragiatar  for  bio  food  a»d  grain 
bualBaaa;   tbAt  %fter  looking  at  Tnriouo  o^^ab  ragiatara  ho  aignod 
tbo  oontraot  a«t   fortb  In  tba  ooaplaint  and  paid  a  dopoait;  tbat  a 
wook  or  ton  daya  aftor  ho  aignod  tbo  ordar*  bo  lenmad  tbtt  aodol 
fi86S«  doaoribod  in  tba  oontrnot«  vould  not  koop  tbo  dopartmoata  of  bia 
touolnoaa  saparata  and  vould  not  giro  bia  aapamto  totalo}  tb*t  olain- 
tiff  adoittod  thAt  oodol  3868«  antioaad  in  tbo  oontraot^  aould  not 
glTO  tbo  oopareta  totala  of  tbo  TAriouo  dapartaonto;   tb^t  tboy  bad 
oaflh  rogiatara  wblob  ttould  giro  aaparata  totala  and  tbat  tba  extaraal 
apjpoaraBftao  of  tbo  aa^inoo  ooro  tbo  aaao  aa  3863 • 

It  alao  apposra  froa  tbo  avidonoe  tb^t  tba  plaint If f*a  aaloo* 
aan^Kr.  Borry,  adaittad  tb^^t  Mr.  foaratar  told  bia  abat  bo  aaatod  im 
bia  buaineaa  and  tb)!it  bo  diaouaaod  it  iritb  bia* 

Tbora  ia  n  diapato  in  tbo  orldoneo  »o  to  vbat  vfia  aaid  on 
tbo  Yorloua  oooaaiona*  but  tbo  ({uoatioA  boforo  ua  ia  aa  to  tba 
adaiaalbiilty  of  tba  OTldonoa  of  tbo  dafendant  vbon  bo  teatiflad  tbat 
boforo  olgning  tbo  oontraot  ba  told  tha  aslaaaaa  Mr*   Barry  ba  vaatad 
a  oaok  rogiator  abioh  would  koap  bia  departaonta  oopantto  and  aauld 
total  up  aaob  dopartaoat  at  tba  and  af  tba  day;  tbst  ba  kaav  aotbii^ 
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«to«u%  onth  r«gict«rfl  and  r«ll«4  upon  %k«  nl«lntlff  t«  mumitnmtv'M 
•  onth  r0gi«t«r  to  «ult  hit  imi«<1«{  thnt  h«  1m4  •  ensh  r«gl«t«r 
liliidl  would  not  koop  %h«  ••pnr^f  tottao)   tli«t  ho  viiBt«d  oM  tkat 
would  snTO  ilia  tli»  n«o«««lty  of  ttklag  All  of  the  fisuroo  off  tht 
tftpo  At  tht  ond  of  tho  diy  *Bd  ttiOB  outer  tboa  Into  tho  ▼-rlouo 
oooeuntoj  th  :t  ho  woo  told  bjr  tho  toIooaMi  tlio  Mtolilao  ho  «90  wrohAO- 
lag  would  iflTO  hl«  tho  oopojr«to  totolo  of  oaoh  ioportaoat  tt  tHo 
•ad  of  ^M  day}  thnt  ho  know  nothing  »bout  tho  difforent  ooob  rofflatoro 
and  ho  thought  ho  waa  gottlag  a  Oflah  rogiotor  whiali  would  koop 
oa^Tf»to  totolo  for  e<«oh  dopnrt^ront* 

Tblo  OTidonoo  vr'^a  exoludod  froa  tho  jury«  *rni  it  wao  at  tbo 
olooo  of  all  tho  oiddonoo  th*\t  Judgaoat*  on  aatioa  of  tho  plaintiff, 
tm9  ont«red  by  tho  trial  oourt*o  inotruotlag  tho  jury  to  retura  a 
▼erdiot  for  tho  plaintiff  -  aa  wo  h»TO  i»li0';tcd» 

tho  plaintiff  oontoada  th»t  tho  dofond^nt  hawing  aigwNIi 
a  wrltton  oontmot  oalling  for  tho  aaaafaoturo  and  doliwtry  of  a 
OiKoh  rogiotor  doaeribod  aa  Ho*  S8g3,  all  agrooaoato  and  roprotonta- 
tiona  w«ro  aorgod  in  tho  written  oontraotj   thnt  tho  plaintiff  h^iTiag 
doliTorod  tho  m4»ohiQO  knowa  aa  38S3,whioh  tho  dofoadaat  rofuood,   tho 
dofondaat  oould  not  introduoo  any  owidonoo  to  ohow  idi<»t  roproooatf«tioao 
aoro  «ado  to  hia  prior  to  tho  oxooutioa  of  tho  oontraet*  tho  cvrooao 
for  whioh  tho  dofondant  vrt«atad  tho  o^ah  regiator,  or  o-ridonoo  that 
tho  oath  rogiotor  did  not  porfera  tho  funotiooo  roquirod  of  it  hy  tho 
dofendant* 

Tho  dofondant* 0  aaawor  to  thio  eontofttion  io  that  tho 
OTidonoo  offerOd  by  hia  was  ooapotont  not  for  tho  purooao  of  attoapt- 
iac  to  W'^ry  tho  teraa  of  tho  aritton  oontmot,  but  for  tho  purpooo 
of  ohowing  that  tho  portion  of  tho  oontraot  roadiag,   *Oao  of  yaur 
BO*  atsa  rogiatora*  doaoaiBatioa  of  koyo for  uao 
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in  fA  A  Qrnin  tntainaiis'',  w  not  «uffloi«ntI]r  dtfinitt  %m  pr««lu4t 
%h«  di«f«sidAiit  froa  thowlag  the  kind  of  oaata  r«gi«t0r  M  r«Qulr«4  uiA 
liad  ordex«d  foT  u««  In  hit  grain  and  f««d  bu«in*«Sf  wh«n  M  •x*«tit«d 
tilt  oontv^ot*  and  d«f«ndaJit  further  oenttnit  thit  a  9zm—  It  ortridtd 
ia  tilt  oontYftOt  to  dttttibc  tht  dtnoainstion  of  th»  ktya»  and  a 
flMMM  At  tkt  oontrnet  ahowt  tht  tpnot  fov  th<»t  ynvpttt  it  blank* 

It  it  titar  f7o«  an  txaainatioa  of  tht  tontr«tt  in  outatitn 
thnt  it  dtta  not  apptar  what  tptritiont  or  what  kind  of  tatk  rtgimtn 
ttit  dtfend^nt  «<9,t  to  rottiTt^  txotpt  that  It  vat  to  bt  uttd  in  hit 
grain  and  fttd  butlnttt*  uhlth  would  indiontt  it  tnt  tht  intantion 
Of  tht  partita  at  tlit  tint  tht  tontmot  wat  txttvttd  tli«t  tht  onnk 
rtgitttr  aat  to  fit  toM  partitttlar  uat« 

Mr*  Btvrjf  tht  salttoHUi  abo  ttttifitd  for  tht  plaintiff « 
in  relating  abnt  happtntd  m%  tht  attting  with  tht  dtfendant  vhtn 
tht  oaah  r^gitter  tat  partliattd«  taid  that  ht  v»t  faailiar  tiith  tha 
atthanitn  of  O'^th  rftgitttrt«  and  that  Mr*   fttrttar^  tht  dtf«nd«nt« 
and  liit  ton  ta«t  to  hia  of  fiat  »ftar  buaintta  hourt  and  ht  thovtd 
tbtn  Y«»riout  naohintt;  thitt  tht  dtftndaat  aaid  ht  would  likt  an 
adding  naoliint  at  part  of  tht  o«th  rtgitter  to  ^t  to  add  all  the   ittao 
of  all  tht  euti«»trt  1^0  onnt  into  hit  plsot  of  hutintat*  and  th*t  bt 
bad  tht  dtftntlant  tign  tht  oontraot  for  a  No*  aSMi  tbrt  thit  aatbint 
it  of  tptoial  ttylt  and  oh^raetar* 

It  apptart  fron  tht  ttatiaeiqr  of  thit  vitntaa  th<tt  bt 
inttratttd  tbt  dtfendsnt  in  wbat  ht  oalltd  an  "ittnittr*  and  tht 
dtftndant  aaid  ht  would  likt  a  natbiat  that  would  ittaict}   th%t  tbt 
iritntta  dtnonttratffd  thia  kial   of  naohintg   and  tht  oonfartnet  l*attd 
an  hour  and  a  half*     In  hia  t<^Bti!tton)r  ba  dott  tay  tbat  tbt  dtfeadsnt 
taid  tbat  bt  would  likt  an  ittaistr*     Jutt  what  an  ittnix^r  it  wt  art 
wm%  prtparod  to  tay  fron  the  rteord*  but  tht  tridtat  f^et  It  tbat 
tbt  tontraot  upon  which  tht  plaintiff  ralitt  it  not  tonplttt  in  itt 
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tvriMt  •JbA  in  0Td«r  to  f\iml«h  tta«  aisting  link  %h«   plaintiff  put 
Mt«   Mrrry  on  the  at^nd  to  oat^iblioh  tho  kind  of  aaohino  oallod  for 
by  tho  oontr<*ot«     In  othov  vordo^  tho  oontr^^ot  ouod  upon  it  not 
••■ploto  in  ita  torao*  in  thnt  it  roforo  to  tbo  dMMainiition  of  kojt 
followod  bjr  ft  blank  ap»oo  nftay  which  «p90ar  tho  «ordo«   *for  uoo 
la  rood  and  ar«in  buainoaa"  of  tho  defendant*     Tho  donoainotion  of 
tho  koyo  M»  doubt  would  Ottpply  what  both  aidao  oontond  tho  do fondant 
w«Btod«     Tho  plaintiff  oontando  tho  dofondtint  puroh»ood  aa  itoaitor^ 
vhoroAo  tho  do fondant  oontoado  ho  purohnood  tho  anMUno  whioh  aould 
giro  tho  total  of  the  itoaa  in  th«  diffaroat  doportaonto  at  tho  oad 
of  tho  day*  luxd  th-^t  w%a  tho  kind  of  aaohino  ho  vnntod.     If  it  «oro 
adaiasiblo  for  tho  plnintiff  to  aotitbliah  by  owidanoe  thia  aiaaiac 
link  of  fAMt  wan  in  tho  ainda  of  tho  p^rtiM  at  tho  tiao  tho  ooatraat 
wan  oxocuted*  it  would  hniYO  boon  but  aiaplo  ^otioo  to  porait  tko 
defondnnt  to  toll  irtrnt  took  plaao  nt  thio  aooting  whioh  l*<atod  oa 
hour  and  a  half* 

Tho  witnaoi  Ooargo  Millar^  who  w«o  aallod  to  tho  witntoo- 
•taad  br  tho  plaintiff^  io  tho  or«ditor  aanagor  for  tho  lational 
Oaah  Hogiater  Ooapaaqr*  and  ho  atat«d  in  tho  oouroo  of  his  teotiaony 
that  tho  Ooapany  aanafnotxiroa  a  O'^oh  r«gia%er  that  totals  at  tho  oad 
of  tho  Aajr  OTcry  it  oa  in  ooparato  dopartaonto  that  would  aako  ooparato 
totals  of  tho  «»laa*  oash  roooirod  and  aoaojr  paid  out«  aad  at  tho 
and  of  tho  day  all  that  would  hawa  to  bo  dono  would  bo  to  tako  off 
tho  totals  froa  tho  difforont  dopartaonto. 

It  also  appoars  froa  tho  owidonoo  in  thia  oaoo  th^t  the 
plaintiff  builds  1500  different  kinds  and  trpos  of  registers,   so  it 
was  o-vidsntly  in  tho  aind  of  tho  dofaaiant  to  purahaaa  a  aaohins 
tho  stylo  of  whioh  ho  olaias  ho  adrlood  Mr.  Berry,  tke  aalooaaa  for 
tha  plaintiff  ooapaaqr*  he  wished  to  par«iaao,  aad  he  ohoald  hawo  booa 
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p«r«ltted  to  glT«  Ms  ▼•rsioa  of  vlut  %—k  pIjio«  •%  th«  «••%!«( 
M1lw««ii  tht  IndlTlduMl*  vh«M  this  <«Xl«g«d  pur«lia««  ws  mi4«» 

Tils  ttourt  it  fAallinr  with  th«  ruX«  thnt  ■  •entrant 

0*apl«t«  in  its  \9Ttm0  ajMl  cx«<mted  toy  tb«  partite^   earmot  1m  T^ricd 

« 

IKT  oliaBff«4  toy  offering  cridono*  of  what  wmt  said  at  tho  tlaa  %t 
ptiot  to  tbo  oxaoution  of  tha  oontr«ot«  but  ttint  Tulo  d*«o  not  applf 
In  this  o«i««*     Tba  oontmot  ia  not  ooaplata  in  itt  t^r«a  «ad  this 
is  nads  aaaifast  by  tha  taatinoiqr  offarad  by  tha  plaintiff,  and  v] 
objsotion  by  the  plaintiff,   tha  oourt  auatainod  tha  objaotion  ts 
tbo  off«T  of  tha  defandaat  on  tha  ground  th^t  til  tha  taraa  had 
basA  Morgsd  in  a  wrlttan  aon^rast*     This,  ws  bolisrs,  undar  tha 
oirouMstnaoas*  w«s  arror* 

f9tX  tha  iraasons  stated  ths  judgasnt  is  raraTaad  sad  ths 
o%usa  raanadsd  for  ajuothar  trial* 

ILIV1R8K0  AMD  RlHAlOIO. 

QKIIS  £•    3Ui.l,ZVAH,   AID  HAIL,   JJ.    OOliOtflU 
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ORARLKQ  KOTEK  Mid  JCSgRPlXlTK  KOTKK 
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MR.   JQ9TI0K  1U1.I.  UELlVfliKO  THI  OPIIIOI  OF  THt  OOURT* 
This  i«  «»  *PP«al  liy  d«f«id«iil  fv^B  *■  d««7«*  sf  %b« 
9up«Yier  Oouirt  of  Oook  Oountjr  •Rt«r«4  in  •  suit  b7«ug)it  by  pl«lntlff« 
sTTftBiTlXotekf  ngninst  Oh«irlffs  Kottk  nnd  Jo««PliiM  K«t«k«   for  t 
partnATshlx)  aooountlag.     Tht  dvoree  finds  th-^t  4«fcadiuita  «r* 
ina«)it«d  to  plaintiff  km  the  vum  of  |[3»3:i8«01« 

Tho  bilX  nmt  filod  on  ttxjr  34«  1992«  and  allogoa  th«t  in 
tlio  yOAr  ISXa^  tbo  plaintiff  and  hie  brother  rrtnk  Xot«k«  entered 
Into  An  oral  partnership  ngroeaent  for  the  o^rrying  on  of  n.  aoTi^ 
end  o^^rt]i|i:o  busineea  in  and  about  Ohioago*  anA  thr>t  the  partnomhip 
oontinudd  until  the  year  1916«   when  the  defindant«  Oherlee  Kotek, 
beoasio  m  partner^  thnt  In  the  yenr  1919  tho  partnorohip  pvroluood  a 
oortf^in  deeorioed  lot  with  n   building  thereon,  loo^ted  o%  StU  voot 
seth  Street,   in  the  oity  of  ahioago;  that  beoanoo  Ch«rloo  Kotok  v9e 
in  finanoi^a  diffioultieoy  hio  interoat  in  thia  re»l  eot^to  w«a 
eonveyed  to  Ohnrlea'a  wife,  Joaopblno  Kotok}  th  t  oort<^ia  loano 
•ado  by  tho  partnerabip,  vhioh  a  nortgago  on  the  real  eat!«to  w  a 
glYOn  to  eoouro,  had  boon  paid  off,   and  the  aortg^goa   roleaaed; 
%lx^\  in  1934  frank  Kotok  irithdrew  fro«  tho  partnerahip,  aad  that 
thereafter  it  oontinuod  between  the  plaintiff  and  GlMrleo  Kotek  under 
na  oral  ag^oeaiaat  between  thea,  on^  baTlng  an  oowaJL  intereat  therein; 
that  upon  the  withdrawal  of  frank  Kotek,   ho,   Frank  lotek,  waa  poid 
^8,(K>o,00  by  Ohnrlee  Kotek,  and  th^t  thereafter  Frank  Kotok  «ae  poid 
tho  aua  of  «13,000,00  fro«  the  partner ahip  fond  in  full  for  hio 
int*»reot  in  the  pfirtnerahipj   th  t  rrmnk  Xotek  and  hie  wife,  by  quit- 
olain  deed,  oonweyod  their  interoot  in  the  psrtaarehip  property 
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%•  Olurl«»  K(rt*k  end  Jo««pihin«  Kot«k»  nnd  thn%  %h«r«by  tb«  till*  «• 
%]|«  iMr«fl[da«a  to«OA««  iinr««t*d  with  «a  uadlTldtd  mm  third  Intareat  la 
ffA  Kotok,  nn  undlTid*d  oM  third  iBt«T«at  in  Jo«*phiM  Kot«k  «»d 
an  undividad  on*  third  imt«r««t  in  oiiarI««  Kotak  nad  Jetcpbla*  i«t*t 
in  joint  tenanoy,  and  thnt  tvtdh  pr«niae«  oon«titut«d  an  «an«t  of  thd 
imrtnamhip*  But>j««t  to  tha  p«ya*nt  to  Ofli«rl*a  Kotak  of  It«oo0»00 
paid  t>y  hia  to  Frank  Kotak}  that  for  aoToral  jaaro  orior  to  ttaa 
fixing  of  the  p«tltion«  tha  pnrtnorahip  bad  oonduotad  •  toraaoli  offloo 
of  tlialr  bualn^aa  in  plaintiff's  rasldoneo  in  Oiooro*   Illinelo*  and 
that  Oh'irlaa  Kotok  nanagod  tho  portion  of  the  businonn  of  the  flra 
earried  on  at  3911  «faat  Mth  Btraot,  in  Ckioago,     It  la  furtkor 
okargod  tbf^t  db^irlnn  Kotok  baa  fro*  tina  to  ti«««  ainoo  tha  yoar  1924, 
applied  to  hia  own  uaa  fron  tha  raoa Ipta  nnd  pro fit a  of  tha  b^ainaaa^ 
larg^  auns  of  nonoy  greatly  in  axooaa  of  hia  abara*  nnd  boo  not 
a«O0untftd  for  tha  aaow  to  tba  plaintiff}   tb-^t  during  aaid  tlaa,  Obmrlan 
lotak  «ma  in  oontrol  of  tba  partnorabip  booka*  raoorda  aai  aoeounta 
at  the  Ohlnago  offioa^  >ind  bad  nado  noaaroxia  axpondituron  of  partner* 
lAiip  funda  vbiob  are  not  ahovn  on  tba  partnerabip  booka»  >>nd  for 
abioh  ha   frilled  to  so««unt}   tb^t  be  baa  rent«»d  out  apaoo  in  tba 
l»artnerahip  property  and  has  not  aoeounted  for  tba  prooaoda  thereof} 
tbat  the  booka  and  reoorda  of  the  tranaaotiona  refarred  to  for  the 
ye»ra  1931  and  1933  and  other  ya^ra  ^r*  in  p*a«eaaloft  of  caiarlaa 
Xotekf   »nd  by  bin  aitbheld  froa  plaintiff 'a  Inapeetion}   th^t  Cbdrlea 
Kotek  ia  indebted  in  T'trioua  aammta  to  the  partaarahip«  snd  baa 
not  afforded  tba  plaintiff  the  neana  of  aaoort%ining  tha  tme  etato 
of  hia  9^ooounta«  although  often  requeated  ao  to  do}   th*  t  if  (Varies 
£otek  vould  render  an  aoo^unt  to  the  fira  of  hia  reoeipta  and  par* 
aanta  on  aooaunt  of  p<9rtnerahip  aattera,  and  of  th*  R«ina  and  profita 
abiob  h)%TO  boon  aade  ainoe  tha  ye»x  1984,   it  aould  appair  tbxt  he  baa 
reoalTad  upwnrda  of  |tl5,000«00  beyond  hia  proportion  of  Uie  T>artner<- 
abip  crofita*     Plaintiff  further  at- tea  tbut  he  baa  been«  and  ia  at 
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§11  tla*a  fmAf  to  a«oouBt  f*T  kla  part  of  tb«  touoliMoo*  ptajo  fov 
OB  AOOountlBg;  for  «  partltioB  of  tlio   proaloot  oo  allotroA  to  b«  hold 
«•  pnrtnorohip  pi»»tf»f ^  awl  tbat  tho  latoroat  of  Joooohino  lotok  is 
%te  pro9*^y  bo  doorood  to  bo  hold  1b  hor  truat  for  tbo  partaorohip* 
ABBvaro  o«r«  fllod  by  da fondant  and  tho  oauoo  •no  ro for rod  to  a 
Haotor,  «bo»  9ftor  )Marlac  a  largo  uount  of  oridonoo^   oubaittod  tbo 
following  report  to  tho  oourt*  in  ohiOb  ho  findo  tbat  Ib  11L0  frod 
Eotokf   Fr  nk  Kotok  mnd  Obarloa  Ketok  onterrd  Into  a  partnorobip  for 
tbo  purpooo  of  Oftrrylng  on  a  aovlng  ^nd  o^.rta«o  buolnooo  in  Obioa«» 
BBd  adjoinlnf  torritoiy  undor  tho  naoo  of  Kotok  rtrothoro*  no  vrittOB 
a^roonont  h^Ylni;  boon  oxooutad;  tta^t  in  1934  Frank  Kotok  withdraw 
fron  the  »«rtn«rahlp  «nd  tharaaftor  tbo  ;>artnorobip  vaa  ooatinuod 
hf  rrod  Kotok  and  Obarleo  Kotok,  tho  min  offioo  b^ing  nt  3911     eat 
Mtb  Streot,  Ohiea^;   that  ooapIalnaBt  tranoootad  port  of  tbo  buolnooo 
at  bif  bono,  5643  i«oot  32nd  atr«;ot,  Olooro,   Illinoia,  whioh  oonoiatad 
of  taking  ordora  for  hnuiingj   tbo  ordovo  ooro  tolophonod  to  tbo  nain 
offioo  Htui  handloA  Mf  tbo  partnorobip;  tbnt  in  19S0  and  1981  oontm- 
▼arsiea  botnoon(J^raai"^acr^arloo  Jlotok  aroao  and  tho  torninatlon  of 
tho  partnaridlip  waa  dioouooodj   tb«>t  in  1939  a  dioputo  arooo  oror 
fim  truoko,  ooaplainant  olalning  that  hia  brothar  aharlaa  prorontod 
bin  fron  tnling  out  tho  truoka  by  r«^noTing  c^irhurotor  top,  anylBg 
tbftt  tho  truoka  bolongod  to  bin)   COiarloa  Kotok  toatifiod  tb«t  he 
otoppod  hio  brother  »r«d  fron  taking  out  tho  truok  aad  tb^t  ho,   rrod, 
ronoTOd  tho  oerhurotor  top  and  took  it  aoajr.     rk>tb  airreod  thnt  thoy 
thon  atoppod  fioing  buainooa  no  a  partnarahip,  Obarloo  ranainlng  in 
oontrol  of  the  buoinoao  at  tbo  fim  offioo  and  rrod  took  no  further 
part  in  tho  partnorobip  buaineaa  but  oporatod  a  noring  and  onrtflfB 
buoinoao  fron  hia  own  hone;   aeTona  attonpto  to  adjuat  their 
differonooa  iroro  nacio  but  oore  unauooooefbl;   th«^t  tho  preniaea  at 
89U  «oot  3gtb  Street  oonoiat  of  a  lot  and  building  nood  Of  tho 
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f«,rtiMiy«hip}  that  th«  tltl«  v^n  oonT«7»4  to  rnak  Kottk^  rr«4  Kot«k 
woA  JMphiM  Kotek^  vlft  of  Oh.-^rloo  Kotok}   thnt  d)i*n«o  l«t*k  ^ii« 
at  th-nt  tiaio  indttotod  on  «  oortain  jttd«aont«  «ad  at  kit  ro^oot  hio 
vlfo  Jooophino  WHO  mdo  ono  of  tho  graatt««  in  tho  doM}   that  tho 
hulldlag  now  oa  oald  lot  who  orootod  hy  tho  partnorohip  la  1919  aa4 
1930  at  a  ooot  of  llSfOOO,  of  vhlob   $13,000  irao  pvoourod  by  a  l*aa 
and  aftenmrda  roviald  out  of  partaorAio  fuodoi  thnt  Fraak  lotok 
vithdrow  froa  tho  partaorohip  la  1934  aaA  Qultolaiaod  hio  lata root 
la  tho  partn«x-»hip  pfptrtf  to  Oharloo  and  Jooophlno  Kotok;   that  la 
pKITMitat  of  hio  latoreot  la  tho  pssrtaerohlr^  ho  rotslaod  paTtatrahlp 
nonoy  vhieh  bo  had  ooUootod  and  in  addltloa  tho  ourTiTlaK  partaoro 
paid  hiM   as, 000.  of  ahieh  ova  18,000  woio  miood  hy  Charloo  Kotok; 
thttt  la  Jnauary,  193S,  ilioa  Kotok  brothoro  eo?«ood  doiag  buoinoo*,  tho 
partnorship  owned  tho  property  at  3911  ^oot  36th  Stroot,  four  traoko 
vhioh  aero  lator  loviod  oa  a^ftinot  tho  partaorohip  ia  fnvor  of  tho 
Adam  iStJ^to  bank;   thrt  the  ladobtodnoos  of  tho  partnership  ?t  ito 
dloaelution  amounted  to  ^1,913«36;   eoapl  Inant  filed  a  partaerohip 
iieeount  to  whioh  dofoadants   filed  objootions;   ia  s^id  »ooouat  Chnrleo 
Kotok  io  oharged  with  oollaotioao  aggregating  ^,045.50  duriag  tho 
year*  1936«  1336  and  1831;   dofeadnate  ohjoot  to  eaid  ohargoa; 
defendaati  aloo  otojeet  to  the  itoa  in  as  id  aooMUBt  eh«#ii«  oolli»ctioas 
by  Oharleo  Kotok  of  reatala  of  the  store  aggNgatinc  d4,8oo  for  the 
tera  froa  septoabor  1,  1986  to  Ooooaber  31,  19SI;   defoadaats  aloo 
objoot  to  tho  aoeouAt  ahoaing  oolleetiona  for  otore  opaoo  adjoiaiag 
the  building  ia  the  oua  of  I306.3&;   they  aloo  objeot  to  the  aeoov^at 
•offklng  to  ehargo  Ohariae  Xotek  for  rental  of  tho  aat  ^.boTO  tho 
etore  for  a  period  of  eif^t  yeara  ot   1760  aaounting  to  16,760;  they 
also  objoot  to  the  payaeat  of  v 4,160  ao  salary  of  Agaes  Kotok.  vifo 
•f  Fred  Kotok  for  the  yoara     1936,   1939,  1930  and  1931,     Soiroral 
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•th«7  obj««tiofi«  v«r«  flMd*  to  tb«  nooouttt*     Th«  iiKtt«r   finds  %h«% 

tM  p«irtB«3r«bilp  did  not  k««p  nny  r«Kul»r  books  of  Aooount*     ^oooipts 

worn  glTOn  for  monoys  ooil«ot«d  fron  outtoa«ro{   earbon  eopi*t  of 

tho«»  iroooipts  '^n^v^  bound  in  book*  and  filod  nwvf  Tut  r«oonl;  thoto 

roeoipt  books  ««rb  tbo  only  rooorA  tb«  fira  bndi  tboy  voro  atoro^ 

in  tho  offlos  >Mul  lator  re«oTcd  to  th*  boilbr  rooa;  «  oortAin  portion 

of  tb«  T«ooipt  books  wmv  dsstroyod  bjr  ObsrXss  Kotok;   tbs  naounts 

oollbotod  bjr  i3h«rl«s  lotok  that  would  bo  sboim  by  books  so  dsstroysd 

AOOiantod  to  16,049*50;   bo  is  also  obargoaiblo  vitk   t6«760  oollo«to4 

by  hin  ttom  tbo  stoT«;  bo  is  bot  ohsrgooblo  witb  tbs  tun  of  t30C«3f 

for  tbo  spoob  adjoining  tbo  Imildingj   it  vos  ai:roo4  tbnt  Obnrlos  ono 

to  hmw  tbo  uso  of  tbo  rtp«7t««nt  in  tbo  building  in  rotum  for 

strrioos  rsndorod  by  hia  and  tho  sua  of  ^S^TeO  is  not  s  propbr  ^orco 

afainst  bii^    tb^^t  tbo  eirponss  of  1314*93  inourrcd  in  rspairs  of 

•aid  apartiBOnt  is  not  »  proptr  obar^ot  tb*t  tbs  •ninrj  of  Acaao  Kotsk, 

wifo  of  »rod  iCotok,  aggrogatin«  14,160  is  n  partnorabip  ox^nso;   tb^t 

Obarlos  Kotok  puvohAsod  a  lat  in  st«  Obarlos  on  vbiob  bs  built  n 

sitiai«r  bono  and  olaias  tb^t  bis  brotbor  Frod  «ras  to  baTO  uao  of  it 

«aA  pfty  ono-half  of  tbo  oxponso  of  anintonnnoo;  tbit   rrod  bod  as 

iator^itat  in  said  boat  and  tbo  aalntonaaoo  is  not  a  proper  ob^rfs  agnia- 

•%  tbo  iMrtaerabip;   tbAt  tbo  exponoo  of  fSOO  loanod  to  ono  Jobn  Maaok 

in  Bot  a  propor  obnrgo  against  tbo   fira;   that  tho  sua  of  H^OOO  glTon 

as  onsb  ball  for  Kred  Kotok  wao  OTontanlly  roturnod  to  tbo  partnor- 

•bip  nai  it  not  a  partnorsbip  ovponso* 

Tbo  Haotor  finds  thnt  tbo  folloving  is  «  oorroat  statoasat 

of  tbo  ^oeount  botvsoa  tbs  partios: 

liKOllPTt. 

1*     Saminav  oollootod  by  rrod  Katok  .......   I  5S,&41.61 

3*     Earnings  oollootod  l^  Obarlos  Kotok,   shown  by 

roooipt  books   ,   103,908.84 

3*     Earnings  oollootod  by  Charles  Kotek,  reooipt 

books  for  vhiob  «sro  dostroyod 6,049*60 

4«     noatals  of  storo 4lyi6^<IQ 

Total  roooipts   1169,350. ?5 
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frmof*T  liotev  0««   •   ••      tO«00 

0#«h  b«ill   r  tu7Xk«d  •    •  IfOOO.OO 

Judson  Co*   ••••••  67.41 

Hording  Motor  Oo.    •    •  Ifta.tS 

AdMW  atnte  H<*nk   •    •  600.00 

Adaas  8t»t«  »>*ak  •   •   •  fOO.OO 

MMMk  L«aa  • 300»00 


7. 
8. 


•398. n 

CX|p«M«t  {Aid  b]r  lT«d  Kot«k l,94t.4e 

SAlavy  of  A|sa««  iot«k 4»lfl0*00 

^■ouixt  AdTmAOCd  by  Ob«vX«»  Kottk^  vlth   interest   •  11,840«00 

TotfitX   Jiabur9«ni«nt« tia5,t4«.7« 

Xndtbt«d&«»s  ttlll  outttanding  •   •  lyna.af 

U27,7b9,0l 


Total 


Totftl  reeoipto   •   •   •   •   •   IXe9«3S0»35 
TotKl  distoiuroo«o»to  and 
OtttstABding  indoM«diio«fl     I37f7&9»01 

Not  Profit  ,   .   .   .   •      ?  4i,431«S4 

Oiio-^alf  of  tbo  profit  of  SMld 
imoinoot  duo  Frod  Xotok  I  10»74S«67 

Brod  lot  ok  io  ebRTgod  witli 
tho  folXovliHE  aa»uat  dr«i*B 

ttom  partnorohip •••. 

Aoount   ooXItotod  by 

nred  Kotttk f  55.54I.61 

P?»id  to   flro  .546,6?0,50 

rim  oxpen«o 

paid  •    •    •    •  1»548«46 

Salary  paid 

AgMo  Ifotok  •        4,1^0.09 

Kotainod  froM  ooXIeotiono  • 


•  I4,i6t.00 


Total  aaouBt   r«e«iT*d  by  Frod  tot ok  •••••• 

QM  rrod  &otok»  nm  ooo-balf  sot  profit  of  fira. 


30,74«.67 
8»3S8.01 

nat  Iqra^  Kottk  la  therefore  entitled  to  ^n  uodlTidod 
OiMiHialf  iBtereaTI^R  tbo  real  estate  of  tke  partaerabip  at  3911 
ttoot  seth  Street  ?>Bd  IS, 838.01  balaMO  teo  a«  bio  atkaxe  of  tbo  firs 
profito* 

Objeotiona  ^ind  exoeptiono  »ero  filed  to  tHe  Master* e  report,   ia  vbisn 

detailed  objeotion  is  «a.4o  to  oasb  of  tbo  itoae  obiirgod  a^^iost  his, 

wbiob  objeetioao  vere  orerrulod*  n.9A  the  eeurt  entered  a  deeroe 

ouotaiaiag  tlM  rop«rt«     The  ^sn^enl  hero  is   ntMi  thnt  doeroe. 


^V,i5i««.»iii«,     . 


t 


nmmmmmma 


:.;-*.  -..v,«4.»v.;t   8^<3 1'J 


•  t 


C'»(4©li,fti  ^ 


xy.x•^  X 


.  .,  ,  fnm^ 


•     *     » 


•  t»tlt    1«» 


T 

ffd  Kot«k»   th«  plaintiff^  t««tLfi«(l«    la  — ><fM,   aad  %• 

th«  •fr«ot  thnt  in  th«  ftfir  Itlfl^  li««  to^VMr  with  him  k^vtb^n, 
fmak  and  cniarl«s«  •nt«r«d  int»  an  erol  p«rtn«r«hi9  acraMMBt,  %• 
•B«t>»£*  la  th«  Miring  and  cartAg*  butin««i  in  the  oitf  of  Ohi««|{*  und 
tulmy^t;  th^t  In  19I9«  aut  mt  M^OOO.oo  of  p«rtn«t«liip  funia,  tbay 
puroliaatd  a  lot  loonlad  at  39X1  t*aat  38th  9trt«t  in  tha  eity  of 
Ohleag*,  and  th- 1  beoauaa  of  tita  fnat  that  aart^la  jwdgaants  axiatad 
afainat  tha  d«f«ndant»  Chnrl^a  fotak^  tlia  titla  to  thia  proporty  vaa 
tftkon  hf  Frad  Kotak,  and  Joaaphina  Kotalc«  tba  vifa  of  Churlaa  Kotak, 
and  th  t  during  tha  ya^ra  1919  Mid  1920^  tha  partnara  araotad  a 
hfulldlttg  on  tha  land  in  quaation  at  a  eoat  of  fll,0r>o.00f    IIH^OOO.M 
of  vhioh  w^t  borrovad  froa  a  building  and  loan  aaao«lAtion»  anA  tho 
txalanoa  of  tba  eoat  of  tba  building  wna   paid  out  of  parlMrahip  fundof 
thsit  in  tba  yanr  1934  rr^ak  Kotak  withdraw  froa  tba  partnarahip^  aad 
waa  paid  tha  aua  of  ^1S«Q00,00,   It^OOO.OO  of  whi^  waa  paid  by  tha 
dafond^Bt*  Charlaa  Kotak,  and  th-^t  tba  witnaaa  and  dafaadant,   abnrloo 
lotoky  oontinuad  in  tba  l>u8inefias  that  at  or  about  tha  tiao  rrank 
K«tok  withdraw  froa  tba  buainaaa,  ha  and  hia  wi fa  oonwayod  all  thair 
int^raat  in  tha  raal  aatnta  to  Ohf.rlaa  and  Joaophina  Kot«k»  in  joint 
tananoy;  th»t  dhsring  tho  tiat  tha  witnaoa  and  tba  dafandant,  Oharlaa 
itotak,  roaalttod  in  partnarabip.  tha  offioa  of  tha  buaiaosa  waa  at 
3911  ^oat  36th  Stroat,  whara  tha  prinaipal  portion  of  tha  haaiaaaa  vao 
oonduotad,  aad  that  tho  witnaaa  oenduot^d  a  part  of  tho  buainaaa 
ftoa  hia  hoaa  at  6643  foot  3a»d  Straat«   dioaro}   th<»t  auba^ooaatly 
tha  witnaaa  ^^ad  hia  brother  had  diffioultiaa,   aad  that   tha  witaeta 
aAw  hia  brothor  burning  raoaipt  booka  in  tha  bailor  roaa  of  thair  plaoo 
of  buainaaa  st  3911     eat  36th  Straat,  aad  th%t  ia  roply  to  ?  ouattiaa 
of  tha  witnaaa*  Ohirlaa  Kotak  at  ttad  th»t  what  ha  waa  bominc«  w«a  old 
raoorda  for  whioh  thoy  had  no  rooa.     Tbia  witnaaa  f^rtb«r  teatifiad 
to  tha  affoot  th?%t  *han  tha  fira  r«caiTad  an  ordor  for  !i  job,  aa  antry 


f 


V    '  f  T;  *.  1^  ■'? 


fi^': 


.■»Ti»»- 


mtiitK  to 

iit 

..a 
.-est 

X^*  ifeitjrt  tot  ^«f»«f 


• 

vat  md*  in  an  oT<l«r  h—kf  «ftd  that  viMm  th«  aoacy  1b  pftfarat  f«v 

oopy  of  t)i«  naouBt  r«««lTCd  fm».in&d  in  tbe  l»oa)L«  \knx  wImb  tk« 
r«e«lpt«  «er«  aLX  glvnB  ovt«  tb*  book  imo  fiX«4  1b  tho  offioo*  amd 
th»t  th«  rim  Md  BO  other  reoord  of  aoaoy  rooolvad  thoft  tho  orlor  «Bd 
rooolpt  books)  tb'  t  the  nrltaoee  hod  1b  bit  pot««ttloB  «I1  tbt  rooolpt 
bookt  ooT«7lng  tht  ^riod  fVBB  ^934  to  lOSX^  oxooi^  torttlB  of  tMk 
books  at  hod  beta  dettroftd*     Tbt  vltastt  horo  tubsiltto4  •  dot*ll«4 
statOinOBt  of  v^ot  ho  olalBOd  to  havo  booB  tbo  aaount   oolltotad  bf 
blB,  find  tht  saount  oollootcd  by  tht  dtftBi^Bt^   at  shoira  by  otrtalB 
of  tht  rtotlpt  books*     Other  vltnostot  tcttlflod  to  tht  f^ot  as  to 
tht  doitriAOtioB  of  otrtalB  rooolpft  books  by  JharXos  Cettk,     Tbort 
v«s  ftXte  Introduotd  in  tridSBOt  oortalB  ordor  books  thowlnf^  tbt  lt<>M 
oottsldertd  by  tht  oourt. 

Tho  d«fendnnt»  Ohnrlts  Eotok*  ttttlfltd  to  tht  tffoot  that 
itt  tht  year  X9X3  ht  «^t  attooiattd  1b  butlnett  with  hit  brothtr  !'r«Bk) 
tlMt  la  X9X&  Fred  Kottk  vat  tnktn   into  tht   partnertbip,  uMl  that  1b 
X904  frank  Kettk  vlth<lrtv;  th«t  thert  tort  w  vtr  aay  vrltttB  Mrtntr- 
Wihkp  iigrttBtBtsi  th^t  tht  books  of  tho  partntrthlp  toBSitttd  of  ordtr 
bookSf  ft  diary «  sons  rtotlpt  books.  »Bd  tht  ptrtontX  rtoord  of  tho 
wit  not  a,  bttldos  ehoek  books  ond  tht  beiBk  book,  and  thit  tho  vltBOtt 
had  eliBreo  of  tht  rtoordt  for  oas  ytar;  that  krtd  Csttk  ted  spoolal 
rtoorda  vhioh  ht»  tht  sltBttt,  ttttlfltd  ht  had  stTtr  tooB;   that  tht 
vltBtet  h«?d  r^OBrds  for  his  pXnot  nt  v^9XX  >ttt  36th  3%root,  aad  th»t 
Fred  Sotok  had  tht  reoordt   for  tht  a2B«  Strttt  pXaoo;   that  oatt 
^aminry  first, »rtd  Kottk  took  aXX  tht  rtoords  aad  atdt  out  tht  inooat 
t«B  rttum;   tlii^t  tht  reoerdt  vtrt  kopt  1b  a  taft,  and  that  frtd  lottk 
was  tht  onXy  OBt  who  oouXd  opoB  it,  aBd  thnt  thia  iBoludtd  tht  rtoordt 
frea  both  pXaoot  of  buslntta*     Thlt  vitnett  donloA  that  ho  sv«r  barBtd 
aay  rtoords  or  reoolpt  booki,  or  other  bookt;  th*t  ht  offertd  pXalatlff 


# 


;  't'nnt 

'JV'f.r' 

'»  iKii«4Mr 

■  "  <*.  <>' 

^  ■•  •  .f^ 

JS-^if 

»i*t  ^0 

#tft  «N^^  ^'Mi«  «j(l»«<f'  »#«  ol  .ft«»#il«a<«»ie  li«irJ«»««  imm-.:  "U  im«* 


:f^  «i 


•■.t«J  l>*«^  tsiW-   teJI.?    .. 
Minium:  ^ot^n*  •*■  ;i'-if.i 


«t«i^fl»  »«?    .  ■■■■'■% 


• 

|10»000»00  for  hit   Interest  in  th*  pMrta«r«liip«  vtaloli  h»  h«d  v«f«««4^ 
and  th  t  this  ofi^r  «»•  aad^  in  1933;  th%t  ^t^wtymr  h«,  th«  vitn««t« 
•ollcated  nny  fludnaya*  h«  d*po«it*d  Xhmm  %o  th«  toooiuit  sf  t«%«k 
Broth«r«  in  th«  Ad»aa  »tn%%  mnkg  aivl   thit  til  r*««ipt  h^okt  ««rt 
tnkvB  toy  rr«d  JLot«k«     H«  t»«tifi«d  to  th«  offo^t  th«t  uad*v  th*  n^w- 
MNit  lMtwo«ii  tho  partittf  h«  wA«  to  oooupy  •  six  rooa  flat  ftt  8911 
Vttt  80th  Str<iet«  and  th- 1  kot«k  Hrothora  w«r«  t«  oooupf  tht  tatiro 
ftrtt  floor}  thr^t  tho  witaooo  vho  to  koop  tho  buildiaf  ia  shapo^  d« 
tho  ]*Aitor  vork  And  koop  tht  dIsoo  horto4«  m»A  th^t  ho  v«o  t#  pmy 
ao  r«Bt  for  th*  flat;  th»t  this  sgrtoaoat  vso  «sdo  with  tho  plaiatiff, 
RAd  thftt  BO  reat  was  *tot  doa«ndod  of  hia*     Ho  doaiod  thut  ho  oror 
oolleot«d  say  aoaoys  oa  noeount  of  £ot«k  arothova  aiilah  ha  had  aot 
aeoounted  for. 

ilalatlff  urgoa  as  grounds  for  rororaal  »  goaorsl  statoaoKt 
ao  to  tho  rulo  with  rospoot  to  tho  vrticht  aad  suffleionoy  of  tho 
OTidoaoo  in  suita  for  partnership  aooouating^  aad  that  ahilo  hooks 
•f  ftoootiBt  of  a  partaorahip  are  oriaa  f^oit  oorreot  «•  botvooa  tho 
partaera,  thoy  aro  not  oonoIv)slT««   sad  th't  if  thoy  ooTor  tout  >   cart 
•f  tho  partaorahip  oxlstoaoo  and  aro  shoati  to  ho  so  •rronoouo  ao  to 
dostroy  oonfidoBOO,   thoy  oro  not  prapo*  haais  for  aa  aooouatli^* 
0 it lag  oasoa* 

Tho  aaotor  had  hoforo  hia  all  of  tho  aT^iiatola  hooks,  aai 

da«ttvoats«  shoviag  tho  ooadition  of  tho  sooouat  batwa«n  thoao  parties* 

So  also  hanrd  ths  aitasssos  oa  tho  cm^atioa  aa  to  ahethfr  or  not  tho 

dofaadaat  had  daatroyod  a  part  of  tho  partaorahip  hooks,  ao  ohargod 

hy  plaintiff,     la  faaodaah  tr>  j^hx,  S4«  lU.   491,   tho  Sayvoao  Ooart 

said! 

*Tho  aaator  ia  ohnaaory  ana  the  uritnasuf^s  aad  hoati 
tostify*     It  v^s  his  prorinoo  in  tha   first  inst»noo  to 
tho  f»ots*     Whilo  hio  finding  of  f^iots  dooo  not  ox^rry  tho 
aoight  «s  the  vordlot  of  a  jury,  aor  of  a  ^aaoolior  «<horo  tiM 
aitaooooo  haro  tastifiad  toaforo  hia,   yot  tha  aaster's  findiafs 


^rmi  «!«•«(  9'<3i»9«t  tlm  t^^if*   ibii^  ,Mjgp!i»»  «^^«;#S  9tmh'i  m»  ad 

IH^  •#;«««  Ml   r$fl#  i«ff   «l!«^rs»4  UttmLL.':    iim   q^mii   l«S9  ]IC<^iS'   fo4||U^   tilt 

,rii:'n449i0  »«jf  jirti*  •fcad  «jw  jtttmmmm  «*«^  **^  t*<«'^:t  *4ft  «©%  #11  ^t  «i 

ftar<?o4  *ili»«-  -^-wf^  *«\??-  4?i»<t#»«rflii»«  fi<i.««».«»t.<^^  -x*.!:  ♦xli* 
»dif  »*«W(^*>4   :-  ■'■■or}  2^±^:2  MMM  '^  .;«»'i.;.n;i  -ft  %• 

.    TjAfc^iJRa^  ton  ■'^n^.  t^  t^tsKj 
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.....  f  „.v  ■ .'  ■, ; 

S*    .Xi 


V«tf  tMhMWtistf 


fur«  •Btllilad  to  du«  Mit^lit  en  r*Tl«v  of  tbo  n»uoo.     Q|MMt^* 
Mhitf «  239  111.   see.)     ilia  oonolualoM  ••  to  th«   f*«to  W«Tt 
boo  A  opproTtd  by  tho  oh?>noollor«     In  ttint  oitu»tioa  *•  «ro  not 
juotiflod  In  diotuYklag  tho    flndiago  uaIooo  thoy  aro  aaalfrttlx 
n galoot  tho  woight  of  tiio  OTldoii«o«     Morth  tido  t^ook  aadi    joot   ;;o^ 

In  Tlov  of  tbo  ststo  of  tbo  Tooord,  «o  4o  aot  fool  tlMt 
«•  would  bo  juBtlflod  In  dioturblng  tbo  Mnotor'o  fladingo  amd  tho 
d««roo  of  tho  Suporlov  tfourt  of  Oooh  Oouaty.     Tho  Ivd^^vt  lo, 
t||oroforo,  affiraod* 

mMiir  krnwaw, 

«BSL»   ?«J.    AMD   OtXie  t«    tCLUTAly   J. 


,.-■...  f; 


mta 


MXtmpotitkn  tut  ij 

.PP.XX...  i    29  6  X. A.  64 f 

MR,  jtrsTios  HAii.  Qtr.xTiiitD  Tsi  oriiioi  or  Tn  ooniT, 

Fl«iatiff*  th«  widow  of  J^n  3ajid«r««  d«o«afi«4*   brought 
■uit  agRliuit  tho  dtfendaat  toapaay  on  a  lift  Inouritnoe  poliey  ia«««4 
\tf  thlo  ooa/ji%ny  to  h«r  husbniul  in  hit  llfotloo*  la  vhioh  oho   la  tht 
BAOOd  toenofioiarf •     Tho  onuao  v^o  oubaittad  to  a  jury,  vhloh  rctursod 
a  TOYdiOt  in  tnr&r  of  plaintiff  for  tho  aua  of  tl«500«00«  ttao  ^aofimt 
•f  tlio  dosth  iMnofita  undor  tho  polloy.     a  laotioB  who  aodo  toy 
dofandant  for  «  judgownt  not oi that iuidiac  ^^*  Tordlot*     Tho  oourt 
«u«t»inod  tho  MoiioB  and  antorod  jvdgaoat  for  plaintiff  in  tba  oua 
of  $1&5«00.     How  this  aaouBt  vaa  arrirod  At^  tho  raoord  deoa  not 
indioato,     thia  io  aa  appoal  hy  i>laintiff  fToa  thia  judga«Bt* 

Tho  ourront  proalua  oa  tho  polioy  iaauod  to  tho  inaurod 

hOO«aM  duo  Auguot  IA»  193S,  and  idalntiff  teatifi^d  that  on  so^eahor 

16«  193^9  ohioh  ««a  aftar  tho  thirty  day  graoo  poriod  ia  tho  ooliey 

for  tho  payooat  of  proaiiuM  had  oxpirod,  tho  iaoorod  paid  to  a 

eollootor  for  tho  dofandant  ooapaay  tho  aaoimt  of  thia  proaiua« 

Thio  io  deniad  hy  tha  oollootor»  who  taatifiod  that  tho  proaiua  waa 

mot  paid  until  Ootobor  11«  1)}33«     Oa  ootobor  11»  19sa,  ttio  iaoarod 

olgnod  ft  doouffiont*  ontitlad^   •*  Applioation  to  tho  Motropolitan  Ufo 

Insurnnoo  Ooapaay  for  roinotsitoaoat  of  *   *   *   polioy«»     in  that 

document 

Btxlaxsat  tho  iBoured  otntod  that  ho  «as  at  tliat  tiaa  ia  aoaad  hoalth, 

that  ainoe  tho  data  of  tho  polioy  ho  had  had  ao  illnooa  or  injury, 

and  th^t  ho  had  not  ooaoultod  a  phyaioian,  Tha  %T;->lia«tion  for 


fTtV" 


\  \    f  "^'  ,»rit«^t  mSi 


.A.I  8  62 


•(ftX  «^^"- 


s^}  ZL   &«!»   r^si/K*  oi    4i^Jt#»lli  nM.  Mi  A«fl«'CtMf  l«lf   oJ*   v  i   iff 

,  ..*  ta  nini  ni^f  ««t  11:i#«i  oav  jt 

*■•■■•  ?*siC#i  .;t   «  «el  tft«iM»l«ft 

JfrMtfiuii  f^^   ^nmi   «Xi  T»tf«tl»0  c        .  .il  «*tf»#tK>  Xitil«  61«q  tttfl 

t.^d^  Jil     '*.>{9iX<:  .^&cX9t  t$)  iuqi«*6  •^mtiMimnl 

tasmuoob 


t 

r«liuit«tea«nt  iilto  ooatalMd  ■  r«oLtr>tioa  tluit  *I  hcr^fey  —T\itf 
tliftt  %h«  for«g0lBt  atnWiMntt  and  anav^rs  tr*  vhally  tm«  nwl  h«T« 
b««B  mad*  bjr  M  %•  Iwluoe  tb«  lt«tropelltaa  &if«  lDmir%BO«  Ooapmiqr 
t«  rtlnstnte  tta«  «)>•▼•  polloy*   sad  I  ftfr**  %]i«t  if  aaid  ••■panj 
tliKll  gT)«nt  aueh  r«liuiti>>t««Miat«  the  «%■•  sluU.  b«  «<iait%«d  %•  W 
baaad  •yoIualTCljr  upon  th«  r«pr*««iit«tloiis  Ottataia*d  la  this  rt«tt««t« 
an!  up«B  th«  expre»«  oeadltiea  th*^t  if  tba   fer«ffoiag  ttrntaatats  b« 
la  any  reapcet  untrua^  a»id  aMtpaBir  alkali,   far  a  pari^d  af  twa  fa*r« 
fyoB  tha  data  of  auoh  raiastataaaad,  ba  uadar  ao  liibility  toy  ranaaa 
•f  tha  ftttaapted  rainatntaaaat  af  tka  palioy,  axoapt  ihnX  tha  aoapaay 
•iMll  Tetum  to  tha  iaaurad,  or  to  hia  paraoaal  repraaaat»tiTa«  all 
praaiuaa  paid  aiaoa  tha  d^^ta  of  anid  raiaatntaaaat"* 

Tha  iaaurad.  At  tha  tiaaa  aaatioaad,  vi»a  aaployad  by  tha 
Siaolair  i^afiaiog  Ooapaiqr  aa  a  gna  atstioa  attaadaat.     Plaiatiff 
farkhar  taatifiad  to  tha  affaot  thut  oa  Oetohar  11,  19SS,  bar  httahnad 
rataraad  fros  work  at  abofut  10  o*olo«k  at  aight*  aad  that  batvaaa 
11  and  13  o*Glooh  of  tha  9«!aa  aight  ua  baeaaa  ill,  aad  th^t  aha  oaila4 
a  Or.  Tolbart  to  attaad  hia;  that  thia  dootar  gava  hia  aoat  aadioiaa 
fat  ft  eold;   thnt  haf«ra  th««t  tiaa,  tha  iaaurad  had  had  aa  aald  aor 
•oa^,  and  had  aot  axpaotaratad  aay  spatva  aor  blood,  aor  had  ha 
lost  any  aai^t,  nor  had  ha  saffarad  fvoa  fatigaa,  th«t  ha  had  aa 
sihaat  paina  or  night  avaats,  aad  that  ha  had  had  ao  doator  %a  attaaA 
hia  bafora  thnt  tiaa;  that  thia  doctor  at  tha  tiaa  aoationad  told 
har  hash^ad  to  stay  ia  bad  aad  gara  hia  aeaa  aadioiao  for  hia  aasa, 
aad  th-^t  thia  dootor  latar  aad*  aararal  Tiaita  aad  adTiaad  har 
huahaad  to  stay  ia  bad  and  taka  a  raat  aad  taka  aadioina;   thit  aftar 
that,  thia  doator  aada  aavaral  Tiaita  hut  did  aot  taka  aay  aputua 
fa»  axaainatioa  dariit   tha   flrat  vaak;   th-^t  aftar  about  tao  vaeka, 
tha  iaaurad  im»  abla  to  ba  oat  aad  arouad  aad  eallad  at  ths  dalai's 
affioa;   th^^t  duriag  all  thia  tiaa,  har  hasbi^ad  »ma  auffarii*  froa 
a  "tarribla  oold*,  but  aaaaad  to  ba  iaproTia^  uadar  tha  doetor*a 


s 

^Ifistqm^  •mrXimet  «^U  am^lt^c.mi'^M  ^AS  ^tiftmt  &t  .m  y0  wkmt  m—4 

ii*   t»*J^»f '^<»*«*^'?>*'   ii!«^««»f  miss  ^»$  f^  ^mtKf^iii   ■3>At  «t  ^tij?'*^  JUMi^A 
•  "^  t «*<«»*'?  #«f»i  Sit  Me«  t©  tt.ifc  WS*  9«i(io  fei' 

-^iii^thtm  ttHM  «iit  mM%  xmsH'S^P.  %iMt  $t^t  |«I4  ha*^ii&  &0  ^nt^lot  .lO  9 

Ml  ^tf  tea  «&o*i<(  ««itti»»«>T8  ip«  ii.>»ii<t9jro«9ir)9  jTos  md  aas  ^HtymB 

fel«^  &«isei«jrM>t  «hJ#  v^i  H  to$9^  ^Mt  ttttS$  i»i^  *ed$  &va)»tf  wdUi 
,««<Mi  eid  im^,  mHUm  mM  mid  «v^  .fe«i»  4»«tf  «a  ^i^ii  •#  kmmlmul  Mil 

'^/t^.  jAi«*   ;»cl«i»»»  *<«**  fell*?  ♦•««  *  WUi*  fen*  *»••  «i  V»  4>^  A»»d««r« 
.n/tacis  ^a*  .9*:*i»  *o«  fcli  *»tf  a#ielv  i^-'t^r**  »£ii»  %»f^  *i.  t 


s 

tT«^tm«Bt«  ftRd  th^t  %h€  lapTOT«tt«a%  eentlmMd  for  tvo  or  %hr««  aDRtht} 
%hn%  ther^ottfw  about  May.  1983c  tho   in«ur*4  tii«  takoii  %•  tlM  Oo#k 
Oounty  Hospitals   ab4  tht  IM  dl«d  tharo  Ml  AwfMt  11«   19i3.     Bb* 
alto  t4iatlflad  that  irtillo  in  tMo  boopltal,  ho  v^a  traitad  by 
Or*  TollBiort  and  tho  dootora  at  tho  Oook  Oounty  Boapital* 

Two  vitnoaaaa  produood  hy  plaintiff  taatifiod  in  hor  b«b«lf, 
niA  •ftob  to  tha  offoet  tbat  thoy  had  known  tho  inourad  in  hia  lifo- 
tin*  and  for  oiora  than  a  yonr  prior  to  Ootobar  11«  19S9)   that  durlif 
thftt  tino  h$  aliF^ya  lookai  he<athy,  tb^t  thoy  bad  arror  known  hia 
to  bo  alok«  amS  that  his  waifl^t  wisa  fron  166  to  170  fowBfia.     Tkm 
mmogor  of  tho  Slnelalr  aerTloa  at«!ition  whore  tho  insurod  was  oaployod 
at  tho  tlM  ho  W9a  takon  ill»  teatifiod  to  tho  offoot  that  ho  bad 
known  tho  insured  for  aix  or  aoyoa  y««ra»  during  all  of  whiob  tiao 
tho  inm^rad  workad  for  tho  Sinolair  Rafining  Oonpnngf,  oaA  tliat  h«« 
tho  witnaaa,  h«d  obaervad  tho  Inaured  whilo  ho  wnw  working;   that 
during  tho  aonth  of  Oetoto«r»  1693^  tho  weatker  was  rainy  and  b^d,   and 
that  tho  dutioa  of  tha  inaurr^d  r«<7uired  hia  to  bo  oat  in  tha  opon 
during  lnole.ttent  waathor;   tk<it  ho  aaw  tho  agont  for  tho  insuraaao 
•oapniqr  two  or  throo  dayt  boforo  Cni^ora,  tho  inonred^  who  aoat  hoao 
from  work  bee^uaa  of  oioknoaa*  and  that  nt  that  tiao,   the  igont  ^awo 
taadoyn  a  reooipt   for  tho  aonoy  paid;   that  during  tho  Inat  wook 
dandoro  worked  for  tha  ooapany^  ho  appoarod  to  bo  all  rl|^t«  oxoopt 
that  ho  had  a  oold,  and  th)^t  during  tk^t  tiao  SnaAoro  worked  in  bio 
rogttlnr  way,  ant  that  ho  waa  alwayo  a  good  warkor* 

Dr.  Tolbertf  the  phyaioian  to  whoa  plaintiff  i><»ferro4 
in  her  tf^stimony,  who  wao  oallod  <ia  a  witnoat  by  defend»nt«  aad  wko 
roooiwod  n  foe  froa  defendant  for  attoadaaao  in  oourt,  on  hia  diraot 
oraaination  taatifiod  to  tho  effoet  that  ho  flrat  aaw  tlM  iMarog  oa 
Ootabor  11,  lt33»   and  thnt  ho  then  aado  an  ex«ain«tion  ^nd  t>roeurod 
the  hiatory  of  tho  inaured*     This  witnosa  testified,   in  oubataaee. 
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Vktit  %li«  in«art4  told  hi*  Itf  1m«  ««rk«d  all  tkmt  drnji   [oot«b«r  11, 

1933l}th«t  at  tilt  ti««  oMntlontd  th«  ln«ur«d  vaa  ••ugklaf  and  eo«pl<ii»» 

lag  of  pftiiM  and  %eli««  through  hl«  body  and  llabo}   that  at  that 

%iM0  Sfliidoro  had  a  tospor^^turo  of  lOl.t,  a  rapid  pulao  of  UO  aa4 

•OttO  ralaa  vovo  found  In  tho  apox  of  hlo  ittngo)  th^t  ho,  tlM  vltnoto* 

■ado  a  dlagnoflio  of  probnblo  tuhorouloolo  at  thnt  tiao,  bnt  ho 

did  not  tako  anjr  aputua*  Ho  took  aaaploa  of  oputua  irithin  a  vook 

and  had  it  exAninod,  «nd  fron  tbio  l^at  oxaalnation  h«  oonoludod 

that  tho  inoured  had  tuboroulooio  on  Ootobor  11,  193a« 

In  Its  hriaf,  d«fand>nt  inalato  that  thia  dootor  tootlfiod 

that  ttpon  tho  fir  at  oxaatination  ho  diagnoood  tho  lUnooa  of  tho 

iaoured  na  tuboroulooio.  An  oxaainntion  of  tho  toatiaK>agr  of  thio 

»itaoaa»  ao  aot  forth  in  the  abotri>.ot«  indloatoo  that  ho  aado  no 

•ttOli  pooltivo  ot«to»ont«  Ha  toatifiod  th^t  upon  a  oubooquont  teat, 

ho  oonflraod  tho  diagnoolo  aado  nt  tha  firot  oxaainstion*  ^at  ho 

baood  hlo  diagnoaia  ui)on,  vhon  firot  aado,  ho  did  not  say.  Ho  alo» 

tootlfiod  a  to  mh^%   ooaoluaiona  aro  to  bo  roaohod  ahoro  tho 

tttboroular  gora  io  found  to  bo  proaont,  but,  aa  oaggootod,  ho  novhoro 

in  hifl  testiaoBf  atateo  tbat  he  found  any  ouoh  oondition  «t  tha  firtt 

oxaaination.  On  orooa-oxaai nation,  thio  witnoaa  ot >tod  that  "it 

weuldnH  tako  wtf   long  for  ono  to  boooao  ill  by  influeara.  a  aam 

aay  bo  in  oseollont  hoalth  thia  ainuto  and  in  tho  aoxt  hour  ho  aay 

bo  Tory  oiok  froa  influensa**  Oa  orooa  oxaainatlon,  thio  vitnooo 

ana  aokod  thio  qtt«>ation:   "Hoa  long  in  your  opinion  did  tho  doooaood 

ovffor  froa  thia  diooaoo  or  iMpairaontT"^  to  vhioh  ho  aaovarad: 

"Sinoo  cotober  11,  19Sa«  To  ay  knevlodgo  ho  v^an*t  afniotod  boforo 

th%t.** 

Another  phyaiolan  oallod  by  defeniant,  oho  axaalnod  tk» 

inaured  vhilo  ho  vrna  in  tho  hoopital  aad  apparontly  aado  a  o«aploto 

diagnooia  of  tho  phyaioal  condition  of  tho  dooo^aad,  and  oho  deaoribod 

tbo  oyaptoaa  uouaily  <&anifoot  in  oao  oho  io  affliotod  aith  tuboroulooio. 
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ttttifi«d  \9  th«  tff*et  that  after  Tmtf9hi9%  hit  r««ttli«otlo»  fro* 
bl*  T^oon^w^  lui  wis  of  th«  oplAlon  th^t  th«  lo«iir»4  ««s  •uff^rlac 
fron  tvberoulo«la  for  «i  lonot  «M  /e%r  prior  to  J«Ir*  ItSlt  tkat 
k«  koA  o  talk  with  tb«  lnaur<»(i  whilo  M»  tho  inonrod,  «%•  im  tho 
lMOpi%«X«  MtA  th«t  tho  witness  wro  told  that  tti«  iaovred  hud  b««n 
•iok  for  a  foar  prayious  to  July«  X933,     on  oroos  «]raainatloa  this 
Aootor  t«stlfiad  thnt  a  porooa  oould  haTO  palaoaarjr  ooaavaptioB 
UMI  not  know  about   it.     Also*   thnt  ho  treatod  tho  iaovred  on  Julj  II^ 
X933«     This  nitness  alto  roooired  a  foa  froa  def«niftnt« 

Dofofidant  insist o  that  tho  anowero  and*  fef  tho  inaurtd  in 
hit  petition  for  roinstataaont  to  the  offaot  thot     ha  was  In  sound 
h«alth«  th^t  sineo  tho  data  of  tho  issnaaes  of  tho  polioy  he  hod 
had  no  iXInoss  and  hnd  not  consulted  a  physician*  wore  false  aai 
untrue 9  and  wore  fcneon  to  be  so  by  Sanders*  ond  that  thoao  faloe 
•tatomonts  were  aade  for  the  purtM>se  of  inducing  defendant  to  ro- 
Instato  tho  polioy  of  inturanoo*     Thoy  awor  thot  no  n  aattor  of 
faot*  Enndors  w!«s  not  in  sound  health  on  October  11*   19S3*  but  that 
at  thi^t  tiae  ho  w«a  suffering  froa  pulaon^ry  tuberouloeis*  aal  had 
Consulted  A  physician  because  of  such  disease* 

As  we  riew  tha  record,  the  teatiaony  of  nil  the  witnesses 
in  this  o«iae*  including  the  testiaony  of  the  two  physiciano  who 
testified  for  defendant*  wo  draw  the  oonolusion  that  at  tte  tias 
the  insured  aado  the  statoaont  that  he  wits  in  goo4  health*  there  was 
nothing  in  his  outward  physical  condition  to  indicate  that  he  waa 
suffering  froa  any  dieeaee*  and  thot  ho  aado  the  atateaent  in  good 
faith*     The  teatlaoay  of  both  of  the  phyeioiins  is  so  indefinite 
as  to  how  long  it  tah«o  for  this  ^sease  to  dowolop  tkat  it  is  of 
slight  aid  in  deterainli^    tho  iesaeo  in  this  eciae*     The  Jozy  aanrtf 
taw  tho  witneaaee  and  he<«rd  all  this  testla«Bgr  sad  appareattlj 
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oonelud«d  froa  it  %hm%  tlMi  inaurffd  HoiMatly  a»d«  %b«  •%•%•■••% 
••Btaiiwd  In  his  appXl0«>>tloB  for  tb«  rwlnrnXfifammt  9t  hit   luvruM* 
A«  to  tbc  ttonditioA  of  hi«  h«%l%h«  nnd  v«  mr«  ■•%   pv«p«T«(l  to  oof 
tlMt  tho  jiUT  ir'«s  wrong  in  ooaolu<lin«  tli^t  it  v^o  not   ohoiv  ttet 
lio  wdo  ottfforlB^  froB  tuboroulooio  wlioa  bo  aigaod  Xh^  appliontiom 
for  YOiaotiitoraOBt*      'fhoreforo^   «ro  «r«  of  tlio  opinion  th'vt  tl&c  trial 
ludgo  w»o  in  orror  whon  bo  oot  aoido  tbo  rordiot  and  ontarod  tho 
JudfaOBt  vhioh  ho  did*     It  io,  tho  ordor  of  thio  oourt  th«t  tho 
|«d(pMnt  bo  rovorood  nnd  Jud^riaont  bo  ontorod  horo  for  plaintiff 
for  tho  9VM  of  tl»600«00» 
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lATHAIZXi  JIUMnAII^ 


0UUI  tkiiM  iiouurin  ooi 

*pp.u«t.      )      29  6I.A.  64l' 

M.   JUlSTIOS  HALL  aSLITIllt9  TKI  OPIIIOI  Of  TMB  OOt^T. 

Plaintiff  reo«rT«r«<l  »  JvdgasKt  Agftim»t  AmtmmAmmX  im  %k« 
HttAiaiiml  GeuTt  of  Ohior^ge  for  th«  aua  of  |51I*M  mp«B  tho  T«rdi«t  %f 
%  Jtiry*     Die  aotion  it  prtdieotftd  upon  an  aeoidont  lnsur%nM  foXiCf 
i«su«d  by  th«  4«f«ad»a%  ••Mpuqr.     Tb«  policy  pv«Tid«s  for  \hm  pairaMI 
of  ftE  **iiooident  indoomity  for  loao  •  •  •  rooulting  lireotly  anA 
indopondontly  of  all  oth«r  o»ua«a  froa  aooldontal  bodily  injuriaa.' 
fko  polioy  nloo  proTidaa  th<»t  1%  *oliall  not  oofvor  •  •  •  dioability 
or  other  loot  oausad  diraotly  or  Indiraotly*  wholly  or  partly,  by 
bodily  or  ooatal  infiralty,  by  baotarial  infaetiona   (axoopt  pyogonio 
Infootioao  vhloh  ahsU  ooour  with  smd  thronfli  on  aooidoatml  oot  or 
woyjid)  or  by  any  other  kind  of  dioeaaa^  or  by  aiodioal  or  ourfioal 
tro^tooat   (axoopt  auaii  na  aay  rcault  diraetly  froa  vurgioal  opar^tloaa 
aado  aoooaaary  aololy  by  lajuriaa  ooTorad  by  thia  polioy  mad  parforao4 
within  ninoty  d«yo  aftar  d>tta  of  tho  aaoldoal**) 

Plftiatiff  tratifiod  thAt  oa  Auguat  ??,   IdS4,  at  about  11 
o*olook  in  the  avaning  ha  Tiait«d  a  raotaurant  in  tha  oity  of  Ghioago* 
a^ad  ato  two  oold  lobataro  nnd  drank  thrao^  four  or  fiwo  atoiao  of 
boor*  and  th«t  ho  arriTOd  hoaa    ^bout  1  o*olook  in  tho  aoraiag;   th>tt 
latar  in  tho  night  ho  waa  awatconod  by  a  oaddoa  sharp  poin  in  tho 
lowar  port  of  tho  rogioa  of  tha  bowol  aanr  tbo  rig^t  aido  bolow  tha 
nftTOl;   th^t  tho  paia  wao  oo  aharp  and  prolon^^d  that  aftar  about  aa 
hoar*   Oootor  M.  C«  aubort  woa  oaUad*  aad  tliot  thia  dootov  avtirod 
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ato«u%  8  •'olock  i»  tlM  ■omiag  and  r«««MM»At4  tlutt  Xh»  j^alatiff 
M  tnk«a  to  <9t.  Uk«*«  H«si^ltftl«  «lier«  M  •rrif4  «t  nbout  10  •*«I*«k 
thttt  Miminci  tli<>%  a»«t«r  Hurry  K.  MMk  wnt  tlMft  o«ll«d»  •««  tk«t 
at  that  tlK«a   Xh9  pais  vAt  !•  lnt«ii««  tbat   Oo«««r  !!••&  MW«q»«Btl7 
op«mt*d  upMi  th«   plaiatlff»  anl  thn%  IM  «■•  la  tha  tiaajrltal  far 
16  dajra,  and  uatil  3aptaa¥ar  IS,  1934*     Tha  Oaator  iiaak  rtf arrad  %a« 
taatifitd  for  plnUtlff  aad  %%  tiia  affaat  th«^t  aa  tka  aaraiM  af 
Mkfuat  38»  1934»  batvaaa  tka  havra  •!  •  *ad  II  a*alaak,  ka  aada  a 
aaaplata  pbyaloitl  axaalnatioa  of  tha  plaintiff  aad  aada  a  Ai«caaaia 
•f  hia  aondition}   tk^t  ha  found  tha  akitaaa  diataaAad,  axtraaaly 
taMir  and  aanHdiat  rigid}  thxt  vitk  •  atatkaaaapa  ka  aauld  ka«r 
pariataltia  w"fn  and  ioaronaad  pariat&laiaj  tkitt  a  pariateltia  vuva 
ii  a  aoraal  v  to  thnt  kaapa  tha  boiNila  aoTingt  tkat  akaut  6  a*oIa«k 
tk«  nest  aorning  ha  raoairad  a  *i^aa«  oall  tk*%  plaintiff  waa  aaraat 
that  ha  ««a  peaitiva  th^t  thar«  ana  an  intaatinal  okatmotiaa*  akiali 
kftd  r*»ohad  a  aa«pl*ta  ata|<a»  aftd  tk«t  ha  adriaad  an  apar<)tian;   tkat 
«B  Au«uat  39tk  falla«inf,ia  tha  oparating  rooa  af  tha  kaapAtal  ka 
ap*vat«d  on  tha  plnintlff,  aada  aa  inoiaioa  fira  ^r  air  iaMiaa  lang, 
and  tk«3t  ha  found  a  larga  diatandad  laop  af  gut  vhiak  wna  ballaaaad 
out  ••r%Tnl  tiaaa  ita  naml  aiia«  a»d  tkat  it  aaa  faur  ar  fira  inakaa 
in  airouafaranaa}  th^t  ha  found  tha  gat  kinkad  nraund  aa  aAiaaiaa* 
whiah  ia  a  hand  af  aaar  tiaava}   th  t  tha  ^.dhaaioa  had  taiatad  araaad 
th9  ilauai  ao  tbnt  it  faraad  an  ebatruation  ta  tha  baval;  tkat  tM 
adkaaion  w^a  raaaTed  froa  tha  tlmtm  and  fraa  tha  '^bdaainal  vall»  aad 
tha  koaci  than  unkinkad,  untviated  aad  iaaadi^taly  tkia  kallaaMd  a«t 
portion  flUad  witk  air»  akaaiag  tk^t  tha  ohatruetioa  aaa  raliarad, 
H«  slaa  tftatifiad  th^t  tka  ka«al«  hatk  in  tka  Migkkavkoad  of  thia 
kinking  and  abara  th^t  point,  vaa  d«rk  klM  in  aalar,  dua  to  tha 
ahvtting  off  of  tha  klaed  anpplf{   tkat     ka  amaiad  hat  taaala,  and 
tkat  within  tha  tlaa  aantionad  hy  tha  plaintiff  in  bia  taatiaaajr. 
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d^otor  ti»«tlfi«d  tta^t  tlM  baMl  of  ••rv  tl«*u«  «lii«h  ««>.•  ttrotflhod 

in 
iioroao  mTtifXvtvtxxt  fro«  the  obdt— a  to  tli«  11«mi  «p«i«  A«t/«  bmb*! 

•onditlon*  tuikA  th*t  mulk  •  Mmditloa  luitMtll/  follows  dis««oo  or 

•pOTntloDS*      Tho  wltDOoo  «A0  ftcikod  this  Queatioai    "to  tb<^t  tliio 

ftbM»r««l  iMJMl  of  wdhooion  w^9  found  by  fo«  rig^t  «t  tho  polat  liiort 

this  otoppuso  ooourroA**     •^Itnoon'o  mtooori     *Thitt  is  rl^%*«     Thio 

doctor  ISiTthor  tootlflod  on  oro«a-«v««lniitioa  tli%t  bolow  tho 

oAhooioA  tbo  bovol  v»«  ooilAf«#d»  w<>s  not  dlotoMlod  or  l*pp*d  ov 

loopod  oT«r»  «jmI  ttant  all  itbout  that  b«i4  of  idhooloa  w—  tho  fclak^i 

or  %wi9t«A  gut,  that  <Kl»oTo  tho  point  of  tho  twlotli«  it  v^  dioto«io4« 

tkat  tho  ftdhooioa  whioh  tho  vitnoot  found  in  tho  mMmmi  hod  loai 

thing  to  do  vitH  tho  kinking  of  tho  bovol«  aad  thnt  tho  adhooion 

•otttritoutod  to  ooom  oxtost  to  tho  kinking  of  tho  boool  and  tho 

ohntruotion.     Ho  aloe  t09tifi«d  th«t  «lMn    IM  oponod  tho  nhdnrtil 

vallf  ho  **fouBd  thio  Adhooion*   found  tho  ooAt  of  th«   troublo.* 

Aaothor  dootor  tostifying  for  tho  dofondant,  oho  vao  «okod 
to  aasuM  tho  ftoto  tootifiod  to  bjr  both  tho  fAaintiff  and  Dootor 
U—k0  teotifiod  th  t  in  hio  opinion  tho  itdhooion  tootifiod  aibout 
Oftttood  tho  kinking  »nd  tvioting  in  tho  bowol.     It  io  not  doniod  that 
^ior  to  tho  oooaoionn  in  quootion*   plaintiff  had  boon  opomtod  on 
for  appoadioiti««  and  th^t  tho  ndhooiono  roforrod  to  voro  tho  rooult 
of  this  opOTfttion.     QofondAKt  offorod  to  proro  bjr  plaintiff  th^t  ho 
had  pr«Tioualy  oafforod  oinilar  attaoko*   sv!boo<ruont  to  his  o9«ratioA 
fnr  appondioitio,  but  tho  oeurt  T«jootod  tho  offor,     wo  are  of 
tho  opinion  th&t  this  o»o  trrmT^ 

*•  MA  arrivo  at  no  oth«r  oonoluoion  than  thct  tho  adhooion 
roforrod  to  in  tho  tootiaM>tqr  v«o  an  offioiont  aad  oontribnting 
oaao«  to  plaintiff •■  ailaont.     It  aooM  apparont  froa  tho  tootiaonf 
of  all  tho  vitnosooo,  ineluding  that  of  plaintiff,  th'it  tho  ohnrvotor 
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and  Mioust  of  f«od  aafi  llouid  »hi«li  plaintiff  h«i  tnkmn  int«  hia 
dig* stive  tr^'Ot^  w««  anr*  than  tha  aaj^city  of  tha  bowal  n%  tha 
paytioular  ragion  «b«Ta  tha  adhaaion  axiatad,  that  if  ha  had  iMd 
•iniiny  attaoka  bafora*  bo  know  what  tha  ratult  night  ba,  and  that 
thare  w»a  nothing  aaaidantal  i^hotit  it.     Tha  aourt  vaa  in  arror  in 
outonitting  tha  o^iao  to  a  Jury,  and  aheuld  hava  diraotad  a  yardiot 
•f  not  guilty* 

Tho  judgmant  in*  tb«refora«   raravaad  and  jvdgnont  ia 
•ntatad  bara  against  plaintiff  for  ooata* 

9Xnmtf>  AND  JtlOOUIlT  BUU  AOAllfT 

wikiunrf  roR  costs* 

WRTBXU   P*J«   ARO  9KMZ8  B*   fnJLtUkK,  J.   OOlOtm* 


mid  •i«i  a^iAx't  ipii  V^tfBtrlz  tfSMt  ktsmiZ  6a^  «>set  Te  faaMM  bam 
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in*  JVtTXOt  RAtt.  DttlflHKO  THK  OPIMlOil  OF  Till  OOOWT, 

D«f»BdAiit  %pp«9l«  fvoa  •   ^dgoMiit  of  tlM  Oirottit  0«un  of 
OMk  Oouaty  oatovcd  on  tbo  Tordlet  of  «  jury  Im  as  *otloB  brougHt  ^ 
pXftlntlff  r^K^lKUit   tlio  dtf«ndftat   for  daa«K«o  «Xlogod  to  1ut«  boott 
•luatainod  by  hdr*  osuoed  by  boY  falling  into  lui  epoa  h«l«  1b  a 
public  ntToct* 

i'lnlntlff  testified  to  tb«  offoet  tb«t  »bout  no^tt  oa  tbo 
94th  iiajr  of  r«bruar7»  X93€«   oht  allf^tod  froa  x  ooutbbouad  oor  at 
tbo  southifott  oornctr  of  the  lnt«roootloa  of  47tb  3tr««t  and  0t» 
|.aii*oaeo  Avonuo  la  th«  eity  of  Ohioago;   that  after  alightlac  froa  the 
9n.tf  tho  neat  aortb  aoross  the  veet  tide  of  9t«  LAvreaoe  Aveaao 
tois^rda  tho  nortbireet  eoraer  of  the  etrect  iatereeetlon*  «iad  that 
before  ihe  rei«ohed  the  northweet  aoraer«  ehe  fell  lato  a  bole  la  the 
•treet«  "deva  alawet  to  her  t»iil«t*;   that  at  th«*t  tlaa«   the  hole  vaa 
aagu^rded  aad  filled  with  »nter«  %nA  that  ehe  evffered  aerere  bruleee 
aad  oute* 

there  le  ao  queatloa  raised  ne  to  the  aaouat  of  the  daaofoa, 
the  oaly  cmestloB  belag  aa  to  the  liability  of  the  defeadaat«  aad  «• 
will*  therefore,  dlreet  the  reaalnder  of  our  r««<»rke  to  that  ou^etloa 
aad  to  the  evldeaoe  be^rlag  thereon, 

h  vltaeoe  for  plaintiff  oho  lived  la  the  ael^herhaod  of 
the  aeeldeat»  testified  th-^-t  oa  the  day  la  question  abcat  aidday  he 
had  oeeasloa  to  be  in  the  ▼lelnity  of  the  interseetloa  of  the  atr*Me 
MBtloned}  th«>t  shea  he  «a«  about  100  feet   froa  the  ooraer  be  eav 
tho  plaintiff  After  she  had  fallea  into  the  >ioIo,  vhieh  was  at  the 
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northwest  oorn«r  of  th«  iat«TO*«tloii,  and  that  h«  obstrrvd  ttet 
%h9T9   WAS  A  lot  of  v<it«r  Arotin4  tho  bolt*  &n4  tli«t  Mr  log  woo  dovm 
in  tho  Utolo}  thrt  *t)i«ro  w^o  no  bXook  tlMro*  Tmvo  ««o  aotbiag  t« 
koop  hoy  froa  ooaing  ooyoos.  ah  i  oouid  ooo  voo  «  lot  of  ootov 
thoro."  Thlo  oltBOoo  tootiflod  to  tho  offoot  th»t  ho  oov  a  oorkMB 
who  w«»o  "trying  to  put  up  *  *  *  oo««  hXook  bo  hod",  and  th«t  at  that 
tlaiOf  ho  gnTO  plaintiff  bio  «oaO  and  addraoa*  on  orooa-oxa«ination» 
thio  vitDOoa  tootifitd  to  tho  offoot  th^^t  tho  vorkoan  bo  oaw  at  tho 
tiao  and  pla.oo  of  tho  ^ooidont  vao  putting  up  a  blook  or  b«)rrioado 
oft  or  tho  1«^  had  f^llon;  that  thoro  woro  qui  to  a  fov  son  vorking 
thoro}  th^t  he  oaw  a  plank  lyiif  $mm  aoar  tho  ouibf  aad  that  ho  oaw 
ft  plonk  ijriac  aorooo  tho  holo*  Ho  oloo  tootifiod  on  orooo-OKaaioatiom 
to  tho  offoot  th«t  ho  oould  not  reaoahor  tho  partioular  aonth  in 
whifldi  tho  ^eoidoat  happoaod*  whothf^r  th«ro  wao  onow  on  tho  ground  or 
aet«  or  whothor  tho  woathor  wao  bolow  roro  at  tho  tiao. 

Another  vitnooo  for  plaintiff  taotifiod^  in  auhat>\neo«  that 
ha  wfto  in  the  vioinitf  of  47th  Stroot  and  St.  iawronoo  atobuo  on  tho 
day  nnt  hour  in  (Tuootion;  th^^t  prior  thoroto  ho  had  known  plaintiff 
far  ooTaa  or  oi^t  yo%r«  ao  a  maalior  of  a  ehuroh  of  «»hioh  ho  w^a  aloo 
a  aoaWr;  th.«t  ho  who  otarting  north  soraoa  tho  atraot  at  tho  intor- 
sootioB  on  tho  woot  oido  of  at*  Lawroaao  atoouo  whoa  ho  firot  oaw 
tho  plaintiff;  that  "oho  w«o  Ifing  down  right  in  tho  holo.  It  mio 
Xoaatod  on  tho  northwoot  oomor  of  47th  stroot*  I  vao  juat  ^orooa 
tho  otroot  on  tho  othor  oido  of  tho  atroot*  I  ran  owor  thar#  but  by 
tho  tiao  Z  got  thoro  two  othar  goatloaon  had  pullod  hor  out.  X 
raaegaitad  hor."  8e  alto  otatod  th^t  in  bio  opinion,  tho  holo  wao 
pretty  doop»  th^t  it  ran  fraa  a  dopt^  of  about  oightoon  in^oo  and 
inoroftaod  to  about  fiwo  foot  noar  tho  ourb  of  tho  oidowtlk;  that 
thoro  w^o  no  guard  on  tho  aidowalk.  On  tha  o^at  aido  of  tho  holo 
thoro  wao  ft  board  otaadlag  out  in  tho  atroot,  but  in  tho  atraot  thoro 
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vatB*t  angrthiiig  srsund  th*  ourb  or  hj  th«  ourb.     Tbit  vi%a*««  tt^tcA 
that  th«  hol«  bad  b««a  op«A  for  tbrtt*  or  four  dm/i^  uid  tb«%  ■••  vor« 
working  outtlng  off  nnd  rounding  tb«  ourba,   and  tbut  tbo  son  piokod 
plaintiff  up  And  took  hor  «vay«     On  oroo»»axaaiantion,   tbis  vitnooo 
tootifiod  tbnt  th«ro  VIS  a  b^ard  b«rrioAda  at  tbo  piaoo  in  quo tt ion 
just  oaat  of  tba  holo  in  tbo  otroot*  but  tbat  «oot  of  tba  holo  tboro 
vat  nothing*     Ho  also  st«)ttd  tbnt  th«r«  oould  baTO  boon  pilos  of 
dirt  Around  tho  hols*  but  th'^t  bo  did  not  notioo  partim&l^rly  wbotbor 
tbis  vas  trus  or  not;  tbnt  tht  bols  vas  about  tvs  fort  doop;  tkat 
bo  oouldn*t  soo  tbo  botton  of  it*  tbnt  tbo  holo  was  Aill  of  w«tor, 
and  tb<}t  the  did  not  go  0T«r  nnd  look  tbrt  olottlj;   tbat  bo  saws  sf 
tbs  hole  and  a  prop  in  tbo  street*   bo  w  s  unable  to  «<ilk  etraigbt  ts 
tbs  oidsvftlfc*  sad  tbist  tbere  vere  no  boles  in  the  street  exospt  at 
tbs  ourb*     Ms  also  testified  tbat  st  tbs  tias  of  tbs  asoidSBt,  as 
workiMB  vers  prssent* 

A  polioe  officer  of  tbs  Oitf  of  Ohioago  testified  tbat 
during  the  Bu>nth  of  yebruary*  IdSfl^  and  on  tbo  day  in  Question*  be 
passsd  tbs  interseotion  at  vbiob  the  aooident  ooourred*  a  masibsr  sf 
tiass*  sad  tbat  bs  rsoallsd  soslag  oork  being  dons  '^t  the  oorasr 
vbsrs  vorkosa  vere  rounding  out  a  ourb;   tb-^t  tbo  vork  consisted  of 
butting  tbs  oornsrs  off*  vbisb  required  the  aoving  of  a  post  at  tbs 
sornsr*  aaA  tbfit  tbs  vorkasa  ols«rsd  tbs  ourb  and  left  9.  bole.     So 
also  testified  to  tbs  sffsst  tbat  vbile  tbe  vorkasa  vere  00  eng>*iced* 
barrioadss  had  been  srootsd  to  ksep  osspls  froa  walking  serosa  tbs 
oorner*   nvA   tb«^t  as  bs  passsd  tbis*  be  notiosd  tbe  bitrrieades*  vbisb 
vers  voodsn  borsss  of  tbs  kind  tbst  ars  usually  ussd  for  berrio^des* 
and  tbat  to  tbs  best  of  bis  reoolleotion*   tbsy  sovsred  both  soraers* 
Bs  vas  asksd  vbstber  at  a^r  tias  duriag  tbs  progrsss  of  tbs  osrk* 
tbsss  b^rrio'idss  had  disappsAred*  and  his  aaswr  vas  tbat  ba  aatisa* 
tbs  barrieadss  at  the  oomer  at  all  tiaes  sfasa  bs  pasasd*     Oa  srass- 
szaainatisB*  bs  statod  tbat  tbero  vas  aa  undertaking  establisbasat 
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lli«y«  Rt  th«  eetBer*  «iid  thnt  %h«  vork  vm«  b«ing  don*  riiKiit  in  fr«ift 

of  th«  AooT  of  thi«  inatitution.     Another  pellM  offlMr  %*stifl«d 

to    OUbtttniltislIy    t\X»    SIMM    tt^t*    of    fiiOtt    «•    tlM    vliMtS    jVOt 

Mintloa*d* 

A  ttudont  from  the  rXo««r  TiiiBtial  Higli  HImoI,  loontod 
wBfuT  tho  northwott  ootbov  of  at*  Lainroaoo  Atmho  aad  47tli  at  root » 
tootlfiod  to  tlJiO  offcot  thAt  tho  attondod  this  oohool  oo  th«  iojr  is 
fnoationj  thnt  aho  woat  to  oohool  #b  tbo  ooming  of  that  daf  aai 
fkoaood  this  interaoetion;  th«it  in  going  to  oatMol*  alM  v^lkod  on  tiM 
oast  aldo  of  St*  LAwronoo  Avanuo,  <!id4  than  erooaod  oTor  to  tba  oaat 
old*}   that  aho  ronoaAMrod  tha  ourto  «t  tha  eorner  in  ovaation  in 
front  of  tha  vindortf»king  aatabliahiMint*  wtaioh  ia  on  tha  northraat 
oornor;  thnt  »fter  tha  work  v«a  atnrtedf  aha  hud  to  vail  out  in  tho 
ttvoot  hooouao  "tharo  iraa  a  horao  thara"«  and  tb«»t  aha  wmlkod  in 
botveea  tha  horao  and  tbo  building  on  tho  oomor*     8ha  alao  taatifiad 
that  "thoaa  horsoo  vara  thero  all  tha  tiao  thejr  wora  vorking  on  tho 
eurb*     I  pi«ao4  thara  orarjr  daf**     On  oroaa-exaain  tion  aho  atatad 
that  tho  «ork  itnd  eondition  of  tha  oornor  of  tha  atri^et  ««o  aatklag 
out  of  tho  ordinary,  r^d  th«t  aha  ana  not  iopraaaod  b/  it)  that  aho 
roaoabarod  tho  barrioadoo  around  tho  hola*     Sho  taatifiad  furthor  to 
tho  offoot  th9t  i^onorar  aho  paaaad  thio  plsoo*  tho  bArrioadoo  voro  up* 

A  iprojoot  auparintandant  for  tbo  «•  f*a*  taatifiad  that  ht 
wtm  a  Ottptrrioor  oTor  tho  diatriot  Aloh  inoludod  tho  point  in 
quoation^i  aad  that  ho  had  ooosaion  to  inapaot  tlM  vork  bolag  dafea 
at  tho  oornor  ia  quaatlon  twioo  OTory  day;   thAt   jaot  bofora  tha 
ooaorato  was  brokon  at  tho  partioular  ourb,  thcro  »«n  a  throa  aaj 
barrio»do  areotadf   tnw  bayrioadoa  to  prarant  Tahiola  traffio  froa 
•oaiag  to  aiqr  hnra  at  tho  ovoaT^tion*  and  oao  to  proroat  podootrlaa 
traffio  froa  ooaiag  to  any  haraj   thst  thoao  b^^rloadoa  *aro  oatoMA 
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•B  both  «id«t  toy  forcMn  during  %h«  diyllglit  hovn  and  orot«ot«d  tof 
•Ignala  nnd  Innfriui  during  th«  night  hours;   that  tho  vitnoot  aado 
too  toura  tooth  during  tho  day  and  nig|it«  and  that  during  tho  ontiro 
tiao  this  work  vko  in  progrooa»  tharo  *aro  toarrioadoo  thout  it  oroty 
d»f%  aaA  that  if  thoy  had  not  b«an  thfro,  ho  would  haTO  ooon  tho 
oondition  and  oorrootad  it* 

Another  oitnooOf  oho  raaidod  on  Bt«  toovonoo  atoouo  jtiot 
north  of  tho  ooono  of  tho  aooidont«  toatifiod  to  tho  affoot  that  it 
WAO  hio  hatoit  to  wnlk  in  thot  rioinity  throo  of  four  tiaoo  a  daft 
th«t  ho  SAW  tho  work  toolng  dono  thoro^  and  that  aftor  thoy  had  hrskts 
up  tho  mirto«  thoy  put  up  tooi^rdo  ?>round  tho  torokon  portion  of  tho 
poTOatnt  and  ourto.     On  oross'-exaoinAtiony   in  doooribing  tho  to^^rrloado, 
this  witnoas  used  tho  trra  '•horaoo'*^  whi«rt&«   bo  at.^tod^  voro  put  up 
to  keap  pooplo  froa  v«lking  upon  tho  torokon  ud  oortion  of  tho  poT«anrt| 
OBd  thftt  thoao  toarrioados  «oro  plaood  on  tba  south  and  oast  of  tho 
h«lo»  thj^t  thoy  oxtendod  oight  or  nlno  foot  on  47th  Street  and  on 
St*  i.eiiiTOBeo  Atobuo  froa  tho  odgo  of  tho  torokon  d1»oo  to  tho  sldovalk, 
and  th»t  thoro  was  plonty  of  roon  to  pnoa  in  tho  strcat  without 
runninf;  into  tho  toarriomdo* 

Tho  owldonoo  horo,  while  wry  oonfusii««  soom  to  indioato 
▼ery  olo«rly  thr^t  propor  toarrioados  had  tooan  plaood  arouad  tho 
oxoawation  ando  in  tho  atrret  aid  at  tho  point  in  quoation,  and  tharo 
la  na  owldoneo  thnt  thoy  hod  hosa  rasovod*     Tho  only  f^ot  whioh  aooM 
•loar  froa  all  tho  OTidonoo  is  th^t  plaintiff  suddenly  found  horaolf 
in  this  hole*     There  io  fflao  sooe  erilenoo  whioh  aaaas  to  eetablioh 
tht  fn9X  that,   in  oxoawating*    pilaa  of  dirt  had  toooa  plaoad  aroi^nd 
this  hole*     fho  Plaintiff  testified  tht  aha  had  Just  valkod  throagk 
sluah  !«nd  dirt  when  aho  fell  into  the  hole*     The  4>Tidonoe  ^lao  oeeas 
to  olei^rly  indio^sto  thst  this  hole  woo  at  tho  eomer  of  the  twa 
streets*  and  thst  tho  portion  of  4?th  street  usually  taken  toy 
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p^iMMtrintiM  in  oominti,  fro*  tb*  toutli  to  tb«  nortk  tido  thcroof^ 
vno  oXttnr* 

froa  %h»  entire  rooord  iki  anrlT*  nt  tb«  oonoi  oioa  ttat 

th«  plaintiff  hna   not  •■t»blisb«d  hor  o«io«  Ijy  th«  mnifatt  ««liht 
of  the  eri-rlonoo*     Thorofortf   tho  e^tuao  ia  raraTaad  aad  raanatod  for 
a  naw  tri>il» 

UTERSiB  AID  fUlMAIOBB  FOR  A  HW  TRlAl., 

OKNIO  »•  miuifk*^  J,  oissirriMOt 

nMrthftX*  or  not  tha  oity  vaa  in  tha  araroiaa  of  erdin«r7 
o«r«  to  rendar  tli«  atreet  in  quaation  a>^fa  for  tha  uaa  of  tho 
iw&lie»   sifter  liAViag  itdalttad  th^t  it  ar«da  it  una«^fa  by  diggiif  a 
larga  hola  in  tha  atraat^  w«a  a  cru^ation  of  f«ot  for  tha  jurjr.     Tbo 
avidaaea  balng  <9onflloting«  tha  jurjr  wna  in  a  bat  tar  poaition  to 
dataraiaa  wbarain  lay  tho  prapondernnoo  or  grentaY  vali^t  of  tba 
OTldonea,  tb«lk  la  «  eourt  of  raTlav* 

Xn  mr  opinion  tba  verdlot  of  tba  jury  abould  not  ba  aa% 
a a Ida* 


^    .i-.'?4i.H 
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MR.  JQ8TX0S  MALL  sALXflRlB  TSB  onilOM  OT  TtM  OOUtf. 

PlAintiff  brought  lult  ngainct  th«  *if»adfiB%   for  Injurloo 
olalood  to  h<«T«  boon  ■luotelnod  by  tola  irhilo   flylag  in  d«f*iidftBt*« 
AoroplAQO  ov«r  tho  st^itt  of  lilooouri»  «nd  tb«t  tbo  allogod  injury 
rooultod  fro«  tho  osonpo  of  oarbon  aonoxido  gft«  into  tM  ploao  •• 
n.  r««ult  of  d«f«iid«Dt*f  aogligonot* 

Xt  it  tho  oontontion  of  d«f«Bdmat  th»t  plaintiff  la  feMMA 

£t«i  0  roeof«ry  in  this  sot ion  boo«u«o  of  the  f^ot  tb«t  bo  it  bound 

by  iioetion  39  of  tbo  Illiaoit  ^oTka«B*a  Coopono'^tion  Aot*     Upon  tbo 

boarlDgf  tbo  oourt  found  tb^tt  betli  plaintiff  aad  doftadxat  vera  to 

bouad»  and  dirootod  n  jury  to  return  a  T«rdiot  in  fuTor  of  tbo 

dofosdiiAt.     Tbo  faott  barring  oa  thit  qaottion  oort  til  ttipulatod* 

tbo  stipulation*  at  road  to  tbo  jury,  la  aa  foliawa: 

*fb«t  on  aad  boforo  tbo  Utb  of  Ootobor,  1933,  tbo  plain- 
tiff rrodoriok  H*  8^n«ll«  vms  eaployod  to  offioo  aaBaKor  by 
iaar  i)OTOlopai«ata,  Xa0*|  tkat  on  mA  laaodlatoly  boforo  t<9ld  lltb 
day  of  Ootobor.  19SB.  flllita  iotr.  Protidont  of  tald  I^ar  aortlop- 
■onta*  tno.,  dirootod  tbo  t%ld  plaintiff »  frcdoriok  a.  3obatll« 
to  go  to  Knaamt  Oity,  lllaaouri,  to  attand  to  ttx9  inatallation  of 
oortftln  r»dio  equi^Ktiont  on  t  oortnin  aoroplano  tbon  loot\tod  at 
Kanojiia  ^ity,  uitsouri;  tbat  au^  inatallation  aad  work  tt  Kftsant 
Oity*  Miesouri,   *^a  to  bo  for  sad  on  bobalf  of  tnld  X.e«r  3oto1op-> 
aOAtt*  Int.:   th^t  tald  plaintiff,  irtdoriok  H.   Sobaoll,  obott  to 
■ako  ttia  trip  to  Kaaaaa  ^ity,  aisoouri  by  aovopXano,  ohiob  fnot 
vaa  prior  to  tho  start  of  ttld  trip,  kaooa  to  9«)id  Killita  tear( 
tb»t  at  tbo  titM>  of  tbo  oooarroBOot  ooaplain(»d  of  in  tbo  doolara- 
tioB  tbo  taid  plaintiff,   rrodoriok  M.  3obnoll,  vat  tnrouto  to 
Kantat  Oity,  blatovri,  to  do  tU.d  «ork  for  taid  Ltar  oorolopaontt, 
Ino*;  that  on  anid  lltb  day  of  Ootober,  1333,  tbo  taid  Loar 
OOTolopoonta,   Ino,,  and  tho  taid  plaintiff,  Frodorlok  H.   3 Ant  11 , 
ao  ita  oaployoo,  woro  opor*ftin«  under  nnd  bound  by  tho   -orkiton't 
OMq>ontatioa  Aot  of  tbo  St«tt  of  Illinoit.* 

Tbo  attornoy  for  tho  plaintiff  wns  tbon  atkod  by  tbo 

attornoy  for  dofwidant,  wbotbtr  or  net  bo  tdalttod  tb«t  tbo  dofondast 
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•ad  lt«  ■•nriiBt*  mf.f  under  tM  iwwkwn*9  tMp— ■•»1»b  A«t  of  tiM 
■%at«  of  Illiiiol»»   nnd  h«  th«r«upoa  Md*  tht  follovlag  «««t«a»at| 
"dt  7ts»   X  h«v«  just  «tAt«d  tHa^  X  vlU  ftdiat  th«T   (th«  d«f«Miurk 
aiMl  Ita  ««rv»nt»)   w«r«  ^totlBg  undtr  th«  A«t  at  lb*  %!••  of  ttaia 
oeeurronoo*"     Tho  attornoy  for  plaintiff  «•«•  thtD  aokod  tbio  qutttloa 
by  tlio  sttornay  for  tho  dofondaati     'That  tho  dofondaat  **•  oa  %ko 
dato  of  Ootobor  IX,  1933,  •poratiag  uador  and  bound  by  tho  prorioioa 
•f  tho  %onnion*o  Oottp«no»tioB  Aot  of  tho  Stato  of  Illinoiof     Aaovort 
(by  attornoy  for  plaintiff)   '*Uiidor  tho  Ooaponoation  Aot  of  Xllioolo.* 

Plaintiff  oontondo  th^t  tho  oourt  orrod  in  Ito  finding  ao 
ft  mttor  of  la«t  ^^^^  plaintiff  und  dofondant  vera  both  undor  a»4 
•ub;|oot  to  tho  prorioiono  of  'Jaetien^  29  of  tho  «orkaon*o  Oei^ono'^tion 
Aot  of  tho  ottto  of  Xllinoia  "at  tho  tiao  and  plaoo  of  tho  oaourranoo 
im  <)«o«tion*'»  »ad  th^t  &eotion  33  of  tho  '«orkaon*a  >^oapon««tioa  Aot 
of  tho  athto  of  Xllinoio  "as  to  tho  f«oto  in  this  oauso*  had  ouoh  oztr^ 
torritorial  of foot  «a  to  bo  binding  oa  tho  partios  horoto*  and  a  bar 
to  plaintiff**  oauoo  of  notion,  and  that  tho  tri?a  oourt  errod  in  ito 
findlago  of  lav  thv^t  tho  ^orkiBOn*8  Ooapoaostion  Aot  of  tiM  Stato  of 
Xllinoia  govern  tho  relitioaahip  botaeoa  tho  plaintiff  aad  dofoad^at 
at  tho  tiao  aad  plaoo  of  tho  ooourro»oo  in  ouootion,     Plaintiff  ooatoado 
th^t  booauoo  of  tho  faot  that  tho  rol^tionahio  botveoa  plaiatiff  aad 
dofoadant  r^e  th'^t  of  paaaoagor  and  oarrior  eagagod  in  interotato 
•oaaoroOf  th»t  tho  Ki^pleyoro  Liability  Aot  has  no  aoolioation,  ^ad  th^t, 
thorofoTOf  ho  io  ontitlod  to  raooTor  whr>toTor  dajMgoi  ho  wy  hoTO 
•ttfforod  booauoo  of  dofondant* a  nogligonoo* 

Plaintiff  toatifiod  th^t  on  Ootobor  11,  1933,  ho  vaa  dirootod 
by  hio  oaployor  to  prooood  to  Knnaao  Oity,  tfisaourl  to  do  ooao  work] 
thnt  ho  bo%rdod  a  plaao  at  tho  ihtaioipal  Airport  in  Ohioago  to  go  to 
famous  Oity,  aad  th«t  vhilo  oarouto,  ho  oafforod  tho  injviy  for  vhiofe 
lo  elaiao  daaagoo* 
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I«  fiHtUft  ▼•    %i9^ii9  ^%%r  "7t    Oft't   305  111.    ^44,   tk« 
Supr«m«  Oourt  held  th  t  und«r  trt«  Kaploycrs*   Liability   kt,  «4i«r«  ui 
Injury  1«  OKuf«d  by  %h«  nagllfi^MiM  of  «  third  party  who  is  toovBd  by 
%hMi  proTlolono  of  tb«  'ot^   th«  •«]paoyt«  h^a  no  right  of  letion 
ogAinot  the  third  party,  but  that  oueh  right  io  traaoforrod  to  tho 
tapioyor  who  paid  tho  eoapoaaatioa  fixod  by  tho  %ot«     Thio  rulo  hao 
boon  otntojjl/froquontly  that  it  io  uooloso  to  oito  furthor  authority. 


la  |faffif<^Y-yan  ?TOR  Otm*  ▼•   lHduotri.<l  Co— iaai#m.   3M 
III.  519*  tbo  Suproao  Court  hold  th^t  vhoro  on  Hooidontal  ia^nry  io 
■uotainod  by  a  noA-rooidont  in  tho  Sf^to  of  hio  doaioilo  whilo 
oaployod  by  nn  IXlinoio  eorv)or  tioa  undor  r>  oontrtot  oatorod  iato  %m 
IUinoio«  ouoh  injury  io  within  tho  proTioiono  of  tho   IXlinoio  Oo»- 
pono'^tion  AQt«  and  thA%  thio  io  truo  ovon  though  tho  original 
tontraot  of  ovpl^yatont  w«o  with  •  fnroifn  ••rporntion.     goo  aloo 

BffftM  PT»ft  ^wpffly  9a«  ▼•  io<tuotrt>>i  Qiu-ia«ii^^-  341  lu.  in. 

There  oan  vO  no  Queotion  but  th«t  plaintiff  w«o  entitled  to 
•OH^enoFition  fro«  hio  onployor*  undor  tho  Oootponoation  Aot,  and  if 
thio  be  true,  then  ho  hao  no  right  of  motion  ag^inat  the  defendant. 
k9  already  et^^ted*  tho     motion*  if  ••aponoation  wore  paid,  would  be 
that  of  hio  enployer.     m  are  of  tho  opinion  that  tho  triel  oa.rt 
vao  not  in  error  in  <lireoting  a  wordiot  and  entering  jvdgaont  for 
defendant.     Tho  jwdgaont  io»  thoreforo,   affirmed. 

ArriSMU. 

■SBIl^   P.J.   AJIO   0SII8  S.   SULLIVaM,   J.    JCNJU  <• 
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29  6I.A.  642' 


IA«   JUSTXOt  iSKJIXS  I.   SUlxnAl   OELIViatD  THI  OPIIIOI  OF  TRI  OOtflir. 

Plnintlff*   K«7atoB«   a«iT«»mt  Oo.«   brings  thit  appsal   fT»a 
«  Judgmant  ent«r«d  on  th«  yardiet  of  n  jury  la  tha  iliimiaipal  Court 
for  tha  au«  of  .'l9  389»47,    in  f^Tor  of  Julia  ^ottttaa^   intanraaarf 
and  against  aald  pl%lntlff  and  ttaa  dafeadant  Kortharn  fruat  Oa* 

T&9  aetloa  n.x999  out  of  tha  aliagad  vrongful  wltblMldiBg 
of  fUada  olftlnad  bjr  tha  plaintiff  inA  tkMi  mi  dapoait  with  tha 
Martham  Trust  Oo.  bunk  in  tha  aaount  af  II«Stf«4T«     Tha  interranar, 
Mva.  Juli»  '^ott«a&,   filad  har  patltiea  with  laava  of  oourt  alaa 
olalodng  tha  said  aua  so  hald  Xtf  tha  Korthara  Trust  Oa.  baak« 

It  appanra  froa  tha  plaadlaca  nad  the  eridaaaa  that  tha 
laterTaaar,  Julia  UottoMin^  liraa  nt  LmaaTilla*   Indiana  aad  that 
i^ht  la  a  wid<»«{   that  aftar  tha  daath  of  her  huab<^nd, thrau|^  airaulara 
aaat  to  har » ana  onina  in  aoataot  with  a  aaa  atusad  J,   %,   Prlaakaw,  who 
a!iid  he  rtpvaaented  !^obart  J,   st«adiah  *  0a,;   that  ha  laid  har 
Staadlah  wtia  a  mltl-alllionaira  daallag  in  atoaka,  hoada  %ad  inTaat- 
aaatas   ^^'^  ^^  •  abort  tiaa  ha  induead  har  to  aaad  «  dr«ft  drawa  by 
tha  Oitisaa'a  Vruat  *  SawiiHsa  daak  of  iKwaaaTUla^   ladiaaa^  oa  tha 
Karthara  truat  Ooapaair  of  Ohiango  for  tl»600«00«   pe/abla  to  Mra. 
Ohaa*  Oottaaa  for  tha  purpeaa  of  buyiac  aoaa  PMkard  Motor  atook* 
After  raoeirlBK  the  ohaak  it  uppaiira  thnt  J.   «•  Friaakow*  elaiaing 
to  be  i'Uibert  J.   Staadlah,  induaad  Mra,  Qottaaa  to  affix  on  the  bnak 
•f  said  ohaak  na  aadoraevant  by  bar  to  ^bart  J.   Staadlah  aoaFMuay^ 
«li&oago»  Xliinoia. 
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It  flkrth«r  iipp«ayt  th«t  tb«  n»m9  H«b«rt  J.  Mi«il«k  Mii 
Robert  J.  Stanaish  Ottp^ar  w«r«  mflj  flotltloua  asd  Wtli  f«t«  •••• 
•xlstctit}  tli»t  all*  n»r^x  r«otlTed  the  uwuat  ef  t»ld  obeok  nor  the 
FaekwTd  Motor  etook*  nor  -lay  p*rt  of  the  ▼wXue  thereof,  kjr  re««oB  of 
the  {aiiairepi'eiient"tlon4i  nnA  fr«ud  thnt  h«d  been  perpetrated  t^^ainat 
her  wild  virhen  «he  learned  of  thla  ahe  aerred  not  lee  And  oftda  •  de«iuid 
upon  the  iKorthem  7ru«t  O^apeny,  (la  drawee  of  «%id  draft  or  eheok  la 
the  natount  of     l»dOO*00  im  order  to  atop  payaeat  of  aald  draft* 

It   further  appeara  that  the  Mortheni  Truet  doapaoj  atated 
tJhat  It  oredlted  the  nBouat  of  the  eheok  to  the  aooottaH   of  Keyotoae 
OaratOttt  Ooapany*   one  of  Its  lepeaitora«   but  later  inforaed  lira* 
Oottafii  th«*t  whoa  they  Ittftraed  the  f^^ete*  they  vltbdrev  the  eredit 
thoy  hftd  given  the  Keyatone  ji'^rMent  Ooapaay  «ad  plaood  aa  order  to 
boXd  the  bnXanoe  ih  the  «ic(souBt  of  the  oaid  Ceyatoae  Oaraent  Co.« 
fiKMlyf   |1«389«47* 

the  reat  of  the  fnota  aa  dlaoloeed  by  the  ovldoaoo  ele<«rly 
ahov  thla  to  be  a  oaae  of  deoelt«   fraud  aad  ooaaplraoy  perpetrated 
agalaat  the  anid  ilulia  Uottaaa  by  experta  la  the  buelaeee  of  eatadllng* 
Thla  doee  aot  Inolude  defendi^at,  Borthera  Traat  Ooapaay. 

It  aeeaa  th!»t  a  further  part  of  the  deal  bettpoea  Kra*  (Sottaaa 
aaA  the  fraudulent   "Robert  J*  staadlah  Ooapaajr*  *^»  th»t  ahe  a«a  to 
fwrward  to  amid  ooapaay  la  addltloa  to  the  aoney«  ooae  boada  ahloh 
•he  held  la  another  ooapaay  known  ne  Kenloa  «  Hubbel;   tlMt  at  the 
reQu«at  of  »ald  JP'rlaakovtlfra.   aottaaa  aalled  the  aald  boada  to  Hobert 
J.  Staadlaht  100  tferth  ]4iaalle  street^  aulte  713*  Shloafo,  Illlnola, 
•ad  aleo  aalled  th«  draft  f«t  n,&00.00» 

There  fter«  growing  auaploloua  th^t  ehe  b%d  b«oa  defrauded* 
Mra*  Oattsftaa  oaao  to  Ohloago  la  aa  oador^Tor  to  flad  Staadiah*  or 
Itaadlah  A  Ofpaay*  bat  whoa  ahe  fouad  aa  of  flee  with  hie  n«ae  oa 
the  door*  ehe  vaa  unable  to   find  luatyone  iriko  oeuld  Identify  hla* 
Ineludlag  a  grlrl  In  ^nrgo  of  an  Id  of  floe;   that  ^a  went  to  the  :tatea 
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Attorney**  offlo*  and  an  asalitaat  w^a  dttnll,«d  %o  b«Ip  h9r  I««»ta 
••14  liob»t  J»  atAMdiflh  »nl  1ft  August  aha  o>iIlad  oa  a  Hv«  mtahallf 
«  la.w]rar  wIm  luid  »«»  offioa  in  tiia  aaia*  imlldiBi:  Mid  on  tha  »%m§  tlm%r 
na  tba  offle*  vliar*  tha  doar  wna  n^rkad^  "StaAdlah  A  Oa«p<iny«{  that 
•ba  and  tha  itaalat&nt  firoa  ttia  Dtntaa   ^ttarnay*«  offloa  vant  la  ta 
W  aaid  Mt,  Mltohall  9iiid  ha  aug^^aatad  thr*t   thay  aall  oa  a  Mr*   AM 
AtoaVMan,  aaothar  »ttorn«y«   tka  brothar  of  tha  praaldaat  %t  plaiatlff 
aaapany*  vho  had  «n  offiaa  aajsr  thara* 

It  turthAT  appasra  th%t  Mra.  dattmia  noooapanlad  by  tha 
pallaa  offload  fl^oa  tha  dtotaa  ^ttomay'a  offloa*  »ant  ta  tha  lortkan 
Titiat  Oampany  to  find  out  irhara  tha  Xayatana  Jf^raant  Oo.  w«a  l^a^tad 
aiul  how  thalr  n%fla»  omm  ta  appasr  aa  an  andoraar  on  tha  tfhaak* 

Tha  ohaak  ahlah  la  sarkad  "Oattaan  Exhibit  t",  raada  aa 
foiXairs: 

ETanaTlUa»  Ind.   Aug.   1.  1933       Bo.   5710 
fay  ta  tha  ordar  of  Mra.  Chaa.  ^ottaan  UeOO.OO 

Xaanrad  lieoo.oo  eta.  9ellara 

0«  ff«   Htarhh!«rdt 
T  F 
Tha  KorthaTA  Trust  Co.* 

Ohlarsga,  111.- 

Tha  raveraa  alda  of  the  ehaak  b«?;ra  tha  following  andaraa* 

MBts; 

"Pay  ta  tha  Ordar  of 
Rabart  J,    nnndlah  da* 

Chltago,  111* 
Mra*  Ohaa  Jottaan 
aobart  J*   Standlah  Oa* 
i^ob*rt  J.   stftfidlah 
Kayatana  a&r»tnt  Jo* 
it*  S*  Abayaaa*  Praa** 

It  Airther  appa.'^ra  th  t  »han  Mra*  OettBun  eallad  on  R^rry 

8*   Abaraan*  aha  w"<a  than  praaldant  af  tha  t(ayatona    iaraant  Co.*  and  a 

brathar  of  Abarouia  tha  laayar*  aadavTorlng  %•  find  aut  hoa  tha  ahaak 

aaaa  into  thalr  poaaaaalon*   '^baraaa  told  har  thrt  ha  got  tha  ahaak 

froa  thia  brathar  aho  w^a  an  attorney  loo^tad  at  U  3o«th  taSalla 

Straat*     H?»riy  «,   Abaraan  fiirthar  stated  th*t  hla  baathar  esjaa  ta 
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hint  and  ftskvd  hi«  to  tftA  th«  ch«ok  «•  h«  did  not  hftre  •fiau«h  aoiitf 
in  tht  bank  to  eovtr  th9  avount  of  tb*  nlMck  and  that  ba  aaA»4  it 
for  hit  tnld  bn>thart   that  thlo  brother  tol<9  hin  Ym  had  ro««iva4  tha 
ohaolt  from  onm  of  hin  aXlaata|   that  ha  atatad  ha  di     not    .now  itm 
ttaadiirii  was  «nd  that  thay  would  hawt  to  iM9  hit  brothar. 

Zt  fttrthar  aPP«Ai*«  that  Mm.  OattMaa  and  tha  pollao  offiear 
from  the  «tiiitag  attomay*«  offloa  then  vant  to  tlia  of  flea  of  Aba 
Ab^miatt  at  II  South  U^trtlla  titrctet  and  tlMt  Abaman  to).d  than  thni 
ha  is»t  tha  ehaolfc  fron  a  client  naiM4  Ityi  in  Bow  aho  had  aaad  hin  llfli 
t0T  MonatlBia.       Said  4liai<Ban  itatad  that  LaBow  wna  a  tattainaii  aan  on 
tha  south  sidiB  and  «a^  In  the  djnig  baldnaan*        It  darelopad  that 
Lallov  aai  out  of  town  for  about  tan  daya  and  during  that  tlna  ha  waa 
*piokad  iQ)*  by  the  Ooramt^ient  offieart  for  lav  Tiolationa. 

Zt  further  m^peara  that  the  nan  bjr  the  nana  of  Lalaw,  tram 
i^B  Abaman  obtained  the  eheek:  In  question*  was  an  aseaaiatt  af  Um 
Man  o&lXad  3ttmdishl   Xh&%  LaBow  oXalned  to  haw*  a  restgnrant  at  2B4 
n^vth  Clark  st7>aat,  ^vith  a  plaaa  in  the  baOc  of  said  prMiinM  whiab 
b«  bad  rented  to  a  'bookia*  ^s^&ere  one  oould  bat  on  horsa  raoas  and 
that  'Bob*  Standiflb  used  to  eona  into  tha  rastanrant  and  that  Handisb 
owed  LaBow  aoM  BoMiyf  l^t  iaBow  ana  a  ellant  of  tha  attomaj  Abaiman 
ana  that  Laltw  did  not  know  nuoh  about  Standirii.       «ian  testifjrii^ 
LaBov  oould  not  teXX  the  ntm»  of  tha  naft  to  ahoa  ba  had  rantad  tba 
portion  of  his  restaurant  to  operata  a  plaoa  to  take  bata  on  baroas 
and  did  not  Know  how  long  ba  had  known  bin. 

Zt  further  ttpp^tjpm  that  tba  laiqrsv  Abaman  did  not  andaraa 
the  oheck  to  hie  brother*  aXtboueti  ha  elaiwid  be  b«d  an  intex^at  in 
it,  having  obtained  tba  said  ohaab  fron  UBbw,  hi*  allent,  beaanoa  af 
nonsy  that  was  owing  to  said  Abeman  tvoK  said  LaBow. 

Zt  fttrtbar  appears  bjr  stipulation  that  rrinakov*  alias 
Bebert  J*  Standi  A,  alias  Irving  Jteln,  and  otbay*  ware  indie  tad  and 
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oonriotffd  la  tht    :ri«iiua  Oeurt  nnA  9%u%twmd  «•  th«   p«&it«Bti«i7 

for  hmving  p«rp«tr*>t*<l  tliia  fraud. 
not 
On*  oould/   fmA  this  •▼!(!•«••  without  being  l«i»mM<  vitli 

tho  faet  th-^t  the   jurf  v<i«  th«y«iMI{ia.y  Justified  in  'liebelirring^   «• 

they  evidently  lid*  «ny  of  the  aprporont  fiotitloue  etoriee  ilkl^ 

«oy«  told  by  JUnaov*  the  i^beriMifte  or  hrlaakow. 

Many  poiBte  of  law  «re  reloed  und  urgued  by  the  defewlnMt 
wliioli  ere  not  ftpplioahlo  to  the  fnott  «■  herein  ect   forth. 

The   fmote  presented  to  ue   for  ooneiderfition  dieoloee  n 
oonoerted  plan  to  defrnud  the  intcrrener  Julia  Jottaan  of  the  proooeda 
frott  the  oheok  In  queetion  through  the  ooopercttion  of  eoeMi  of  the 
witn*«a«t  for  the  Keyetone  si»r«ont  Oo* 

i^oaplalAt  le  Made  to  ooiM  of  the  rulinge  by  the  oourt  oa 
the  adaleslon  of  ewldenoe,   but  na  no  aotiona  ware  a^do  to  strike 
the  saao  at  th&t  tl»a«  wo  oonnot  now  entertain  eueh  objeotiona  for 
tho  first  tine. 

the  ivorthern  Truat  Ooapooj  doaa  Bot  appeal  from  tha  )«iic* 
Mtttt  rendered  against  it. 

There  stay  h«>wo  been  a  few  ruJLings  by  the  oourt  whioii  ooonrrod 
la  the  haste  of  the  tri»l«  lAiioh  upon  re  fleet  ion  aig^t  be  tiian«ed, 
but  suoh  ruXinga  w«sre  Ineonaequential  and  did  no  hara  aad«  as  before 
atftted^  ainoe  no  autlona  were  ando  as  to  a  aajor  part  of  s.iid  rullaga 
at  the  ti«    of  tho  trial  in  order  to  glTO  the  trial  oourt  an  oc-^r- 
tunity  to  oorreot  suoh  9rTOTBf   if  any  there  v^re,  «e  e%nnot  aoailder 
aaah  rullaga  «t  thla  tiae* 

M  think  the  weight  of  the  ewldenoe  -!?<>«  ele^trly  in  fawor 
of  the  intervener  9nd  thnt  the  jury  oould  not  eoneiatently  have 
arrived  nt  any  other  vrrdlot  than  the  one  they  did;   that  the  notion 
for  i«  new  tri^l  «^a  properly  overruled;   that  the  aatioa  to  enter  « 
jadgaent  n^  obetantl  v^redieto  was  properly  doniod  aad  tlie  ooart 
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C,    V,    GAWMI5,    also  kiiown   aa 
CLARA  V.    OA//i(B,  ♦-y 

AputilacCr 

H.    A.    GUi»J3LlUa, 

Aooelloa, 
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kR.    PHSSIDI^U    JUSilCB  MoSOHISLY 

DI'lilVERED  THE   OPII-lOh    01?   lilt.    CCUKT. 

Plaintiff   appeals   from  an   adTerae    judgment   in   an   aetion 
broutiht  "by  tirr  to   recoT«r  rent   on  a  written  lease. 

Defer.dant    signed  a  lease   of   an   apartiient   in   Cnioago   for  a 
period   coiDCieneing  October  1,   19  31,    and  terminating  Septemloer  30, 
1932.      iuaroh   7,    1936,   plaintiff  had  a  Judgment    entered  ty   ocnfes- 
eion   a^^ainot   defv^dant   for  $1145,      January   19,    1937,    on  motion   of 
defendant   the   judement  Ly   confession  was  vacated  and  he  w»e  per- 
mitted  to   defend,      Thf    case  was    gubeequently  tried  bel'ore   the   court 
and   SeptCHiber   30,    1937,    jud^^aent   was   entered   in   fairor  of   defexidant, 
and  plaintiff  appeals  from  txiat   Jucl^ent. 

The  record  is  very   confusing,      Xo  narrate  all   the   steps 
would  be  useless.      Defendant  attacics  vigorously  the   statement   of 
facts,  whicxi   is   in   a  very  unsatisfactory  form.      However,    instead  of 
sending  the   case  back  for  anoiiier  trial  we  have  deduced  from  the 
record  what    seems   to  ua    to   be   the  proper  conclusion. 

The   crucial  queBtion   is   as    to    the   amount   defendant   owes. 
The  lease   calls   for  a  routai   of  |100   a  month,    but   defendant    says 
that   in  May,   193*),    thiio  was   reduced  to   |?76  a  month   for  the    re^-ainder 
of  the   tern.      Defendant  made  certain  paycients  during  the  period  of 
the  lease  T?hioh  plaintiff   claims   to  have   apolied   on   a  prior   in- 
debtedness.     Defendant   asserts   there  was  no   prior   In.iebtedi.ess   and 
that    tiiese  payu^ents  were  made  on   account  of   the  lease   in   question. 
These  payments  were  m-ide  by   caecks,   which  were   Introduced  in   evidence, 


s^a  .A.iae 


s^oo> 


.;to;n   mo    ,V-.         ( 


riaia»&BiH   <?'iii  Tjlaucioiiiv  83£o^ 


r'i 


L  js  b&i 


T:«?i  i'v 


'f-jo'    9ri" 


l-ii^i/Olrf 


1  ■  •.■■'■  -i- 

ctola 

-.fa- 
^     . ;  Iseu  dcf  fcXuow 

<iJ-  ignibosa 

to  I  -sifT 
^  M   10 


Lut    they  aro  not   ixi    the   reoord  before  ue.      We   Bhall    tnerefore   ac- 
cept  defendant's   statement    that   they  wer«    tendered  and   recelred   as 
payments   to   be   applied  on   the  rental   in   tne   Instar.t  le^Ase, 

These  payirients   aiuoimted    to   ii>550,    and    tuib  amount   is  not 
in   dispute,      debiting   defendant  witxi   rent   for   January,    ii'ebruary, 
Karch,   April   aiid  i^ay  at   1^100  a  month,    and    for    the    remainder  ol 
the   term  at   |75  a  month,   UcJcee   a   charge   against   defendant  ef 
$800 ;    applyint^  $550   paid  by  hix   on     this^    ie&Tes   a  balance  due 
by   him  of  |250, 

The  Judgment    is    tnerefore   reyersad   and   Jud.juent   ae.a:^Q8t 
defendant   entered   in   this    court   for    i^250, 

REVEBSED  aSD  JUDGMS£T  AQAlLST 

mmh':.AXi'£  ki^tsred  I^  this  court. 

Matchett   and   O'Connor,    JJ, ,    concur. 
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HOBGSOiJ   FOUlvDHY   CO.  ,    a^brporati 
Ap 

▼  •• 

AUTO  RADIATOR  14F0.    00^   a  Corporation, 

fpellant. 
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MR.    PRSSIDIUG   JUSTICK  koSURSLY 
DBLIVERfiD   THE   0PI1;I01*    OF   THE    COUHT. 

Plaintiff  brought    suit   alleging,  defcndarit  hud  breached   itt 
eontraot   to    take  a  number  ol'  braes   castings  manufactured  at   its 
request  by  plaintiff.      Upon   trial  by   the   court  witnout   a  Jury 
plaintiff  had   Jud^Dent    for   ilS04.5C,    from  which   defendcoit   appeals. 

Although  defendant  *s   counsel   preB<Uits  many  points,    ths 
decision   rests  primarily  upon   the   facts.        Defendant   ordered 
plaintiff   to  manufacture   for  it  150,000  brass   castings  and   after 
a  number  of   theee  were   delivered   to   defendant   it  undertook   to 
cancel    th«  order.      Plaintiff's   suit  was   for   dauages   for  failure   to 
taJfe  the  balance  of   the   order  w  ich   it  had  luanuf  aotu  i-ed.      I'hs 
trial   court  ^raa   of   the   opinion    that   defendant  waa  not   justified 
In   cancelling  the  order,    fin<^.   this   le   the  question  preeented   to  us. 

Defendant  manufaotures   automobile   radiators   and  heaters. 

March  2,    1934,    it  wrote   requesting  plaintiff   to    lun^iah  160,000 

brass   casrings   for   such  heaters,    to  be   delivered   50,000  August 

let,    50,000   September  Ist,    50,000   October  Ist,    "or   eooner   if 

wanted."     In   order  to  have   the   castir.^s   ready  wnei^   defendant  ml|^t 

order  them  plaintiff  proceeded   to  manufacture   all   of   them.      Delir- 

aries  were  made   in  kay,    June,    July,   August   and   September,    1934. 

These  deliveries   aggregated     61,698,    and  were  paid   for.    September 

24,   1934,    defendant  wrote  pl-Untiff   asking   it   to    disoont-nue  making 

eastings,    as    it  had   experienced   trouble  -  ith   the   quality  of  the 

castings  delivered  and   that   it    lad  become  necessary  tor  defendant 

( 
to  purchase   these  castings  elsewhere. 


r&ooi^ 


21^3  .AJ  d^i^ 


b»iehio   ^ iXBt ^is'tt'  ',Liiiiyiiiiiq  8^891    iiolai9th 

o;t  iiooiJ-isitxui  cri  J-*«3fea»'lo£)  oi  b^tarlieb  giqt^  ©earid   Mo  itidiima  a 

b^rttiaul  ioa  uj&vr  itutbOB'tab  tati'^   noiniqo   ^:ii  'to   ar'^  tiooo   XjaXxi 
.aw   od"   r)"'i^iU»a&i<j  xwi^asijp  ©xi  ciillsoftao   al 

.8'X•;^«9£l  bits.  Vi-xoi&tbBt  ©IltioioJ'iJA  ©OTiiJ-o  -'tuaf-'a  •t)ifif"rt«>t«<I 
OoO^OAl  iialiYiij'i  iaiJasju'pa-x   tJoiw  jfx    ^i^eei    ^^   rioicsM 

'IJt   Tinooa   10**    ,laX  at^cfoc^oO  000,0?.    ,*«!  i9cf,j®*q©S   000,05    ,*«! 

.X£   ©•mJo'-'twruifJiii  oJ   b©fc''-90oiq-  'ftlJai.f.iq  aisiij  t^bto 

iscf^^rqsfi    .tot   bijiq  si©w  bim    ,8ed,X       b'B    '3«rtii^.G   aoiiarileb  ©aoriT 

»xi*  'to  Tt;^i.  :)9o.i?iT©i  X?  .il^aca 


Ur,   Hodgson,    tr«aaur«r  oT  plaintllT,    testH'icd    that   in    tki% 
early  part   of   July,    19  34,    complaint  was  made   to   nlm   that    th«   cast- 
ings bent,    but  witness   suowsd  del'sndant   that   the   eastings  were 
not   defectiye  but  bent  because  of    the   improper  aianner  in  waich 
they  were  used;    tiiat  he   aixowed  defendant  how  to   uoe  the   eastings 
properly;    tliat   defendant   discharged   the  workman  wiio  had  luisueed 
the   castings,    and   tnat    subsequent   deliyeries   of   castings  wore  made 
and  were  paid   for  without   further   oomplaint, 

Althoue-^   there   is    aaarp    conflict   in    tne   teetiiuony,    tne    court 
could  properly  bell  eve   that    the   reason   defendant  had   cancelled   tne 
contract  was   that   it  had  found   a  new  gadget   to  put   ir^to   its  heaters 
which  would    cost    considerably  lege   than    the   castings   ordered   froM 
plaintiff,    and    tliat   defendant   could   save    *a  lot   of  i^^oney"   by  using 
this  new  gadget. 

The   trial   court,   who    saw  and  heard    the  witnesees,   was  better 
able   than   are  we  to  pass  upon   their  credibility*      Its   conclusion 
that   defendaJit  was  not   Justified  in   cancelling  the   contract  was 
well  within   the   raiigo  of  the  testimony,    and  we  cannot    -old    to    the 
contrary. 

Defendant   complains  of   the   amount   of   the   judgment.      When 

plaintiff   reosiTed   the  letter  of   cancellation   it  a  d  on  .land   33,302 

undelivered   castings.      Deoiand  was  made  on    defendant    to  pay  for    these, 
which  was   refused,      Plaintiff   thereupon   pomelted   the    castings   and 
gave   defendant   credit   for   tiie  value  of   the  metal.      The   trial    court 
gave  plaintiff   judgment   for   the   diff ereneo  between   the    contract 
price   of   the   castings   and   their  value  melted,      ihis  was  proper, 

.^any  other  points   are  made  Wiiicii   do   not   aifect    the  merits 
of  the   controversy.      As  we  have    said,    the   fundamwital    question  was 
one   of  fact,    <ind  we   see  no    reason   to   disagree  with   the   trial   court's 
conclusion  in    this   res'oeet. 

'Hie   judt^ment   .Is   affinaed, 

AFPimiED. 

Matchett     nd   O'Connor,    JJ,  ,    concur. 
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A'Jt,    PiUiiSIDlKa   JU3TIC1  MoSURSXY 
DlsXlVERii:])  TriB  0PIj3<I01»   Oi'  I'iti::   COURT, 

This   is   an   appeal  \>j  two   del' eiideiits   from  a  decree   entered 
in   »   foreclosure  proceetllng.      Arthur  "fflclctrBtiaa  appeals,    claiirlng 
that  R  neeeepary  party  was  emitted  i'Toai  plaintiff's   complaint,    and 
that   ns   only  he   and  his  wife   signed   an   extension   agre-ment    it   i» 
not  effective   and  no   relief   can  be  had  tgainst  Lim  in  equity. 
The  other  a'^pellant,    Charlee  P.   R.   Macaulp.y,   otjectB   to   the  de- 
cree giving   plaintiff   a   coordinate  lien  vith  aim. 

The   complaint  wae   in  the   ordinary  form,    alleging  that  on 
May  6,   1910,    Snooh  Wicker  sham  e-eouted  his  note   for  $3000,    due  .^ay 
6,    1915,   witii   interest  payaole    semi-annually;    that   tiiis  was   secured 
by  a  trust   deed   executed  by  Enoch   and  Smma  Wiokersham,   his  wife, 
conveying  real   ci^tate   in   Cook  county.      When   the  note   fell   due   the 
time   of  payment  was   extended   to  ii^ay  6,   19:<i0,    and  again   on   tnat   date 
'by  another  extension  eigued  by  Juaooh  Yickeraham  and  his  wife  the 
payment   of   the  note  was   further   extended  to  kay  6,   192B,      Cn   this 
last   date  paj/ment  was    exter.ded   for    three  years   by  a  writing   signed 
by  Arthur  S.   Wlckersiiam  and  i'rancee  k,   Wicxersham,  his  wife,   rhe 
are  described  as   the  meJcers  of  thq  note  and  owners  of  the  prei^isee 
described    in    the   trust   deed.      Two    subsequent   extei-sion  agreei^ents 
were  executed  by  the  same  parties,    in  which  they  were  described  aa 
owners  of   the  prenlees   convey(Sd  by   the    ;;ru6t   deed.      The   complaint 
alleged  that  when   the  principal  note   came  due  Aiay  10,    .936,    it  wai 
not  paid,    and   that   there  was  default   in  the  payment   of  tuxee  for  a 
number  of  years. 

The   complaint  made  parties  defendant  Arthur  S.   Wiciep«hMi, 
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Franoefl  it.   Wlc>tr«A«m,   his  wil« ,  Xnjaa  JL.    Wicker: hwn,    C&arXes  P.   !• 
Jtaoaulay,    aloo    certain   otiitrs   and  unknown   owners, 

3nooh  i?.    fliokerBnam,    the  mak«r  oi    tiie   original  note   v\'?    alM 
a  grantor   in   tii*   trust   deed,   was  not  named   in   the   conolaint  nor 
made   a  purty,    and   there    is  no   allegation   ae   to  how  nrtnur  Wicker- 
Bhan  beotiintj   the   owner  ei"   the  preraloes, 

Suimuoue  war;    issued  I'cr    alx   the  named  parties,   whion  was   re* 
turned   not   found   ae   to   Arthur   U,   Wickereham;    serfice  was  had  on    the 
defendants  not   found  ty  public&tioii   and  mailing,    and    tney  were   de- 
faulted  for  failure   to   appear. 

The   cafse  was   referred  to   a  iuaster  eno   took   evidence,     ^o- 
where   ii)    tiie   evidence   is   there  any  testimony  as  to  whether  ^noch 
Wickereha^  was   still  living  or  how  Arthur  o,  Wiokereham  becaxe 
owner  of   the  premia'ja.      In   a  nuiuber  of  letters  Introduced  Arthur 
WicJ^-ershaia  ia  referred  to   a»   the  owner  of   the  preuiiees   and  as 
otligatfjd   to  pay   the   indelstedness    secured  ^y   the   trust   deed. 

The  master  filed  his  report  reooxmnending  thai   a  decree  be 
entered  in  acoordaujce  with  the  prayer  of   the  complaint;    objections 
were  filed  and  overruled,   and  Tt^rn  filed   as   exceptions  before  the 
chanuexlor,   who   also  overruled  them  and   entered  a  decree  as   recom- 
mended. 

Althougii  Arthur   S.   V/ickershaxa  did  not   appear   bef oi  e   the 
master  or  before   the  chancellor  and  was  defaulted,  he  filed  his 
notice   of  appeal,      WlokerehaBi  first    Bays    in    this   court    that    the 
agreexuente   to   extend   the  note  wer«  not   signed  by  the  holder  oi    the 
note   and  therefore  were  of  no   effect,    and   that  he,   defendant,   can 
not  be   sued   in   equity  but   only   in   law  on    the   contract      of   extension. 
The   suit   is   to   foieclo!=e  e  lierJ   of  tlie   trust  deed  on   real   estate 
and   i»   an   action   in   rem.      There    is  no   deficiency  judfc2i.ent   afoainst 
him  and   there   could  not  be.      Apparently  Arthur  WickersiisB   cleijted 
to   own   the  property  nnd  was   a  proper  party   to    the  lorecloeure  pro- 
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oeedlna,   a/Kl  so  long  at  thert  is  no  pereonal   Judtmamt   a^^aliitt  him 

he   caxiHot   conipl?j.iri. 

'i'he  not€>   arid   trust   &••&  were  net  barred  by  th«   statui*  of 
llmltstionEf,      The    record   Bhowe   tnat  interest  notes  %eri  tlven  with 
the   ext»r)Bion   agreei/iente  &nd  were   Uierealtftr  paid. 

Defendant  Wickerahatt  alao   aaaerts   that  plain  til'f   cannot  main- 
tain her   complaint  becaaew   the   ori^.inal  xaort^a^^or,   iinoch  j>',    'tflcker- 
sham,    nnd   the  original   trustee,  Peter  Phillip,  were  not  tiade  par- 
ties,     Harry  "D.    Irwin,   who  was  naiaed   us    sucoesGor  tru^.tee   in   eyent 
ol'   inability  of  Phillip   to   act,   was  named   as   a  party  defendant.    In 

the  brief  for  plaintiff   it   is    stated  that  Peter  Phillip,    the  oric^inal 
trustee,    is     dead.      .This  f^ot    should  have  been  alleged   and  proTOn« 

Arthur  Wiokersliam  is  not  affected  by  the  failure  of  plain- 
tiff  to   allege  or   explain  by  teBtiU'Ony  why  Enoch  Wickersaasi  and 
Peter  Phillip  were  not  made  parties  defendant.      This  failure  does 
not   afleot   iu   ar^y  way     defendant's  rights   and  the  deoree   should  not 
be   revaraed  simply  to  uiaice  a  better  title   for   the  pxaintiff.      In 
Press  V.   WojjXey^   160  111.,    433,    437,    it   is    3aid    tnat   a  party  can 
not   asaign  for  arror  that  wuicu   does  not   affect  him  but    ie   prejudi- 
cial  only    bo  otliers  wiio   do  not    complain,    citing  many   cases. 

CouTisel   lor  plaintiff  should  hare  alleged  or   Buuwn  by  teeti- 
mony  why  Bnoch  Wlckersham  and  Peter  Phillip  were  noL  iuwie  parties 
defen^^suit ,   and   so  averted  trouble. 

Defendant  waoaulay  waa   decreed  a  lien  on   the  prsKipee  to 
the  amount   of  |477.10,    coordinate  with   tjie  lien   of   the  plaintiff 
of  ♦3504,75.     kacaulay  claims   a  first  lien   for  the  aaount  fcund   .lue 
him,      i'he  record   shor-s   that  when   the  principal    euni  of  $3000  fell 
due  by  extension  on  kay  10,   19  35,    the   further  e^.teLsion  at^reeaent 
then   executart  by  Artiier  S.   Wiokersham  anrt   hi?  wife  proTide<?  that   tl.e 
principal   oum  of  $250   sliould  be  pa:,able  itay  10,   1935,     oil  the  baianc« 
of  $2750  payable  May  10,   1936.      kaoaulay  claims   that  when  the  |250 
note  fell   clue  Kay  10,   1935.    it,   -ith  the  inter-jst   coupon,  was  as- 
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■lgn«d  to  him  in   consider  at  ion  of  his  adyanelng  to   tJa«  ovn«r  th« 
amounts   then   due,      .-aoaulay   a%ym  h.m   is   entitled    to   *»  lir«t   iian 
as  the    1250  not*  matured  befora  tha  balunca  oi    tha   indabt adnata 
and  henoa   it   must  te  pron'oned   that   the  parties   intaiiied   U^i    tha 
liens  or  the   ^everaa  noteB  should  ba  deteniincd  by  taa   tiJi«a  el 
maturity* 

Ine    eTidenca   i'ailed    tc   prove   an   aeeiiinraaLt   cl    Uxe  note, 
with   coupons,    to  uaoaulay.      Tae   tnen   owner  ol"    the  note,    John  a. 
Bohitt^BWohl,    received  a  letter  from  Maoaulay  dated  *^ay  5,   1955, 
stating  he  was  advancing  the  Jione^r    I'or  his   client,   Wlokarsnaat,    to 
pay  the   aunount    due,    and   that  Wiokersham  had   agreed   to    reiiaburae  nia 
within  90   days.      A  second  letter  was   sent  by  i^ac  >ulay   stating  that 
Viekeraham  had  not  yet   repaid  him  the  aoiount  advaiicad  and   that  ha 
had  decided   to   give  hlra  further   ' Ime   to  pay   thie,      xhere   is  no 
evidence   that  the  owner  agreed   to   any  aseit?iBient,      In  fuot    there 
Is  no   evidence  that  he   answered  Macaulay's   letters,   but   accepted 
the  pasrments   in   accordance  with  the  terms   of  the  eztsnsion  agreement, 
Maeaulay  was  Wiokereham's  attorney  at   the   time   3.ud,    as   stated  in 
his  letter,   he  looJced   to  Wickerahaiu   to    repay  xiia  laoney   advaaced 
tir  him,      iio   action  was   ta^en  by  i^iacaulay    to   assert   any   rie^^ta   izi 
eonneotion  with  these  advanooiiients  until  he  filed  his  answer  in 
the  present    suit, 

Tlie   trust  deed  was   tjiveii   for   the    security  of   the  prii^cipal 
note  of   t'.'^OOO,  witn  interest,   and   there   ia  no  provision   therein 
for  priority, 

W«  find  no  merit    in    the  poirtf    raised  by   eitJier  of   the   ap- 
pealing deferdarts.      There   is  no    convincing  defense   to    the   rij^-it   of 
plaintiff  to  foreclose  the  lien   of   the   trust  deed,    and  the   amount 
found   due   ic   not   '^uertioned, 

"-'e   find  no   sufficient   reason   to    reverse   the   decree,    and 
It   is  affirii-ed, 

AF7lRk£D. 

■atchett   and  O'Connor,    JJ.  ,    concur* 
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MR.    PRB3lT)lNrT    JUSTICE  IfcSUHEl.Y 
DKLIVBRJiD  THK   0PI1^I01.    OF   THE    COUKT. 

PlaintllT  aopnals  I'roci       orders    oi    court   striking  hit 
stateiuent   and  fioaended    stateii:  ent   oi    claim. 

PlaintilT's   amended   statement   alle(v;ed    taat  he  maituf aoturet 
men's  pants;    that  he  has   always  borne  a  good   reputation   in   that 
business   and   is    experienced  and   fau^iliar  with   the   details   oi'   the 
businesa;    tnat   in   June,   1937,    defendant   agreed   to  pay  plaintiff 
|5  for   two  pairs  of  pants,    to   be  made   from  materinl   furnished  by 
defendaiit;    that  plaintiff   did    the  worjc   to    the  best  of  his   experi- 
ence  <;ind  ability;    tnat   it  was  necessary   to   press   tne   pants   ii.   order 
to   complete   tne  woric;    tuat   it  has  been    tiie   rule  and   cufit^a  in   the 
trade   for   any  person    submitting   the  material    to   inform   the    tailor 
whether  tixe  goods  are  unshrunk  or  preshrunk;    tiiat  it     as   the  duty 
of  defendant  to  inform  plaintiff  whetlier  the  material  was  pre- 
shrunk or  unshrunk. 

Plaintiff  ailleged  that  because  of   the  neglect   of   defendant 
to   inform  plaintiff   that   the  material    fuxriislied  by  hL.   was  un- 
shrunk,  plaintiff,    by   stearo  pressin,  ,   without  his   fault,    caused 
the  pants   to   shrink;    tnat  because  of   this  plaintiff  has   suffered 
damages   to  his  business   and  his    reputation    in    the   amount   of  llOOO. 

This    is   a  norel    claim.      There    is  no   allegation   that  plain- 
tiff  inquired   about   the  material   or  that  defendant  juaew  whether   it 
was  preshrunk   or  not,    or  was   aware   of   any  custom  in    txiis  respect. 
If,    as   alleged,    steai..  pressing   caused   defendant's  pants   to    skrink, 
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it   vrould   Bfteiii    that   defendant    alone   suffer*!  da^.iages. 
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Plaintiff  does  not   in   tnls   court   preseui,    any   oonruioiag 

argument   to    show   that   the    statenjent  waa   iniproperly   atriekeii. 

His  brief      ie   taJcen   up  mostly  with  a  diBoueslon   ol    tne  i'rM.otioa 
aet   wad   tkie  rules   of   tha  kuiiloipal    court,  ,-- 

We  see  no    reason   to    rUeat^rae  with   the  rtiling  of   the 
trial    court   and  its   orders   striking   the    8tate:Lent   and   ajoafAdcd 
statenient   of   claim  are   aflixiiied.  ^' 

ATFIBiaU). 


Matohett   and  O'Connor,    JJ, ,    concur. 
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MB*   JUSTIOiil  MA-'ICKi-'TT  IiiiLLY}^s£D  THS  OPINION  0?   TE^i  COURT. 

In  an  action  upon  a  prcaoieoory  note  for  tha  eub  of 
t'lyOOOpOOOy  dated  July  lOy  1930|    to   the  order  of   the  Hational 
Bank  of  the  HepuDlic,   endoreed   to  the  Chio-go  Trust  Company 
without  reoourBe»  and  \>y  Chioago  Truet  Company  like-wise  without 
recourse  to  plaintiff,  and  upon  tria.1  "by  Jury  there  wai-  £.  rerUiet 
for  defendants  on  whioh  the  court,   overruling  motions  for  a  new 
trial  and  for  Judgoaent  npn  o'batante  Yeredioto^   entered  Judgnont 
from  which  plaintiff  has  appealed. 

It  is   Firmed  for  reyersal  that  motions  at   the  close  of  all 
the  evidence  for  an  inetruoted  verdict  for  plaintiff  and   thereaft* 
for  judgment  non  o'batante  should  liave  been  granted;    that   defendant! 
were  estopped  to  assert   some  of  the  defenses  pleaded;      that   tha 
court  erred  in  its  rulings  upon  the  evidence,  and  that   the  verdict 
is  manifeatly  against   the  weight  of   the  evidence.     The  principal 
defense  pleaded  was   that   the  note  was  not   executed  and  delivered 
to  the  payee  as  a  "binding  ohligation  hut  merely  as  a  mat^.er  of 
form  and  as  an  accommodation  to  the  payee  and  without  consider- 
ation,  and  also  upon  the  express  promise  that    d-fendante  would 
never  he  required   to  pay  either  the  principal  or  intereet  of  the 
note.     Defendants  also  set  up  the  defenses   that   tlie  note  had  bee- 
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materially  altered  after   Its   exeoutloni  and    that  plaintiff  miB 
not  a  holder  in  duo  courae* 

There  is  a  uharp  conllict  in   the  material  erldence*   The 
unoontradloted  facts  eotalaliehed  hy  the  proofs  would  appeaj:   to 
l9e  as  follows* 

Tho  payee »    the  Kational  Eank  of   the  Republic  p   vas  a  >"^n^f ^  ng 
corporation  organized  under   the  laws   of  Illinois.     Its   capital 
&took»  llOfSOOfOOO;   its   Burplu8»  ^.5tO00f000;     its   depoBit8» 
tl53»000»000{      its   directors  49  in  numher*     It  was  controlled  bj- 
a  XBanagement  ooinnitted   of  8  officers  chosen  from  these   directors* 
George   wOodruff  was  chairnan  of    the  hoard}   John  W*  0*Learyf   presi- 
dent*   i^ard  C.  Castle f   rice  president;   lAicius   Teter  and  H«  -B*  Otte» 
vice  chairman;      John  a*  Lynoh*  chairman  of   theexecutire  coimnitteei 
Charles  o*  Castlay    /ard  C«  Castle  and  Darid  Forgan»  rice  chairman* 
The  management  ooomitteo   controlled   the  affairs   of    the  bank* 

The  affiliates   of   the  National  Bwak  of  the  Repuolic  were> 
first »    the  Chicago  Trust  Company »   with  a  capital  stock  of  $3»000»000» 
all   of  which  with  the   exception  of  10  shares  each  held  hy  its  25 
directors  was  assigned  to   the  management  coDimittee   of    the  IsTational 
Bank  of   the  Eepublic   in  trust  for  its   stockholders.     The  directors 
of   the  Chicago  Trust  Company  t^eve   also  directors   of   the  National 
Bank  of   the  Republic*     ^.11  the  officers   of  the  Chicago   Trust 
Company  were  members   of   the  management  oonanittee   of    the  National 
Bank  of   the  Republic*     Lucius   Teter  ras  chairnan  of   the  board | 
John  u,  O^Leary,  president;  Voodruff,  Tice  president;   John  A*  lynch, 
chairman  of   the  executire  committee |  David  R.  Morgan  and  Ch£-rles  S* 
Castle  vere  vice   chairmen   of    the    executive  ccmmittee. 

The  second  affiliate  of  the  National  Bank  of  the  Republic 
Hfts  the  plaintiff,  Hational  Republic  Company,  org^ni^ed  under  th* 
General  Incorporation  Laws   of   the  stcte   of  Illinois  with  a  ccpital 
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stock  of  $600,000.      All   Ita   aharee   of   atook   oxeept   qi&lifylDf   trvAroi 
of   31   directors,    eacii   of  whoB  was   also   a  director  of   tb«  ikatlonal 
Bank  of  tho  Republle,   woro  held  in    truat   for   tho   atooknoldoro  of 
that  bank.      Samuel  W.    IThlte,    a  director   amd  Tico-presileot   of   tho 
national  Bank  of   the  Republic,   waa  president   of  plaintiff.      Tixe 
capital    stock  of  plaintiff  was  paid   for  with  monoy  provided  by   the 
JSational  Bank  of  the  Republic,      There  waa  inscribed  on   the   oercifl- 
cates  of   stock  of   the  I'Jational  Bank  of  the  Republic  a  stateiuent 
that  tho  holder  was  entitled  to  his  £rg,  ri^ta  eiiare  of  the   stock  of 
plaintiff   and  of  the   Ohicago   Trust   Compaioy.      January  13,    19  31,    the 
number  of  directors  of  plaintiff  was  reduced   to   9,    j^oodnaff.  Lynch, 
JB'organ,  Otte,   Qiiarlea  ii.    and  Ward  0.    Castle,    leter,   0*Loary  and 
Sai&uel  W.   VVhite.      WilliaB  C.   J^roeiaan  was  exeoutiTO  Tioe-preaident. 
A  third  affiliate   of   the  i^ational   itaixk   of   liio  Hepubllo  was 
tho  National  Bopublie  Inyestaient  Trust  organized  about  August  1, 
1929,  by  the  manageiaent   coiuinittee  of   tho  l«ational  Bank  of  the  Re- 
public.     It  Was  a  ooujjsion  law  trust.      The   declaration  of  trust  pro- 
Tided  that  its   tru^iees   should  be  tne   same  persons  who   constituted 
the  msuiagement   oomiiiittee  of   the  ITational  Bank  of   tho  Republlo;    that 
these   should  be  self-perpetuating  and  haTO  power  by  a  2/3  rote   to 
roruove  any  existing  trustee  with  or  without   cause,    and  that   benefi- 
ciaries of  the   trust    should  not  have   any  roico  in    the   selection  of 
future  trustees.      Ho   inyeatiiient  was  -t<y  be  doeced  improper  because 
the   trustee  had  a  personal   financial   interest   therein,  nor  because 
the   trustee  might  make  a  profit   therefrosi,     fio   beneficiary  h&d  a 
right   to    see   the  books.      The   trust  was   to    enduro   75  years.      Its  pur- 
ptso  was  declared  to  bo   to   deal  in   stocks,   particularly  t^.o^e  of 
state  and  national  banks.      Tho  trustees  were   to   be    the  aaritt.ea-fnt 
oomiaittee   of   the  l^ational  Bank  of  the  Republic;    tho   capital   of   tho 
trust  was  furnished  by  tne  i^'ational  Bank  of  the  Republic  in   tho 
for.,  of  a  lean,  wuloh  ha.  not  been   repaid.     Plaintiff  is  the  o^ner 
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of  this  loan,   which  It   acquired  at   the   Bwne  tiae  it  acquired  tie 
note   supcl  on. 

The  original  plan  traa   tnat   the  trust   al-iould  aoqui:re   stoek  in 
independent  "bsuiks   and   Uius   secure   to   the  ber  el'iclarlee   tne   auppofied 
"benefits   of  branch  banJcing,      Later  it  wae   decided   to    eubetitute   a 
oorporation  financed  by  the   trust  orgat.ized  under  the  Ger.eral  Cor- 
poration Laws,   which  ^f»oulc^    secure   control    ol"  Oeeired  bankE   thrcu^ 
txchange  of   Btock,      This   corporation  waa  deBit;ned  to   be  a  mere 
holding  compariy,   vhioh  would   operate  tht>  banks  for  the   ber.eiit  of 
the  JSational  Bank  of  the  Republic. 

There  was  a  fourta   affiliate  oJ    tne  Inational  i^ank  of  the  Ke- 
publio  known  as   the  ^iatiunal  Republle  Ban  corporation  ori^anized  under 
the  laws  of  Illinois  on   June  9,   1950.      The  organization   ooi-uitittee 
was   oompoeed  of  Woodruff,   utte  and  Ward  Castle  of  the  iiational  ^eu^'ji 
of   the  Hepublie  jtaariageiuent  oomiuittee*     a  circular  by  its  proBu>ters 
stated  tliat   this  iiational  Republic  £anccrpo ration  was  organized   for 
"the  main  purpose   of   acquiring   by  exchange   of   stook  at   least   51   per 
cent    of   the   capital    stock  of   as  many  of   the    creditable  banks  as  pos- 
sible  in  the  outlying  districts  and  metrcpclitan  area  of  Chicago." 
The  L'ational  Kepublio  Rancor  ;oration  was  officered  by  dire,  tors  of 
the  National  Bank  of  the  Republie;    its   capital   stook  wae  ^20,000,    00, 
divided   into  1,000,000   sxiares;    tiie   incorporators  and   first   directors 
were  Woodruff,  Lynch   and  O'Leury.      February  3,   1930,    the  number   -'as 
increased   to    21,    and  February  14th  13  additional   directors  'vere   el^ct* 
•d.      Woodruff  «a«   chairioan   of   the  board;    Uustav  i".    lisoaer,   president; 
L.    C.   Layccck,   vice-president;   Ward  C.    Castle,    secretary;    and  J.W. 
Jtdland,    treasurer.      The  total   stock  subsoribed  aim  paid  for  was 
85,000    shares.      Lynch,   Woodruff   and  O'j-eary  subscribed  for   a^-   ehures 
•afti;    the   Investment   I'rust   took   34,974?^   share*.      In  payment   the  Ibtcsv 
ment   Trust   gave  10,000    shares  of   the  liaticnal  Bauik  of  the  Hepublio, 
whion  the  Bancorporation   accepted   at   an   ^tjreed  value  of  >17C   a   shs-re. 
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although  the  market  value  wae  tiien  only  $150   a  ohare.      Through   this 
plan   the  organization   secursd  control  of  6  outlying  banJie  in   the 
metropolitan   area  of  Chicago  with  dtpoeite  of  #41,000,000.      Ihe 
•emmittee   aeoured  frou  74*83;^  to  9  7.43'^  of  the   total   shares  of 
•took  of   tneae  baiiJcs.      '£a.e   atoox  of    tae  iiationai  Daalc  of  tho  Re- 
puhlio  owTied  hy  the  Ban  corporation  was  ?laeed  on   ita  bocka  at  a 
▼alu©  of  $2,550,000,    a  write-up   pf  ^1,800,000,    of  which   »1, 700, 000 
waa   credited   to   capital    and  ^650,000   to    "earned   aurolua. " 

July  10,   1930,   whei'i   the  note   sued   on  waa  exeeuted,    toe   de- 
fendant  signers  were  directors  and   atocichulaers  of  the  Home  Jbank 
and  Truat  Company,   an  Illinois  banking  corporation   doing  buaineaa 
at  1200  J^orth  Ashland   avenue,    U^ciicago.      Its   capital    stock  waa 
#1, £00,000;    its  deoosite  juore  tiian  $7,000,000.      £ta  directors  were 
men  el'  unusual   busineas   experieiice.      Xhe   oank,  hov^iver,  waa  not   in 
the  beet  eondition.     istegotiationa  were   opened  for  a  merger  with  the 
Korthweetern  iianJi,    tlien  with   the  i'irst  iiatxoAal,    tnen  with  the    Cen* 
tral   Iruat   Oompariy,    and   afterward  witii  the  i'oreiuan  Bank.      ^ue  books 
were   e:xaiuined  but  no  tiling  eaiud  of  the  ne^o  oiatione,      i.'he   ezaadnation 
•f   the  btate  Auditor,  made  maroin  24,   19  30,   disoXoaed  an  unsatiefac- 
tory   condition;    the  Auditor  so  wrote   tiie  ^lome  iaxJc  April  17t ..      ^he 
situation  did  not  improve.      July  8tu  tne  Auditor  appeared  before   tLe 
Iteard   and  handed  them  a   staten.ent   as   of   July   3rd   indicating   slew 
asaete  of  #1,746,666.75;    doubtful,   ^539,437.60;   wortileae, 
$1,128,593.33.      An   assesaiusirit  of  100;:=   on   the   snaree   of  the  b&nk  was 
requested.      The  directors   appointed   a  oonauittee  to    see  ;.r,    foodruff. 
The   Clearing  liouae  Association  of  Cjxicago   iiad  been   informed  of   the 
situation   t.irough  iioward   Sims,    ciiief   exaiU.ner,    and  A^eslie  Moon,    sa 
assistant,      ihey  received   daily  (and    sometimes  nourly)    reports   of 
the    situation,      Sims  was   at    the  uome  i>ank  day  and  nij^at   after   July 
4,    and  after   July  8  the   direotors  of   the  iiome  Bank  were   ir.   contix^uou  s 
session.      July  9th  depositors  withdrew  #640, 000. 
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The  oonBultte,   with   ToBCph  H,    i''leiiilQg,    eriipleyed  to   rtpr«- 
•ent   tha  bank,    bott  Y'oodrufl'.      SIiub   alao  urged  Woudrui'f   to   latBrest 
Ban 00 rp oration  upon   the   theory   that   the  ^lome  fiarik  would   b«   a  g»o4 
aoqul edition*     Woodrulf  a^xeed   to   cau^ie  a  hurried  •scaatinatioa  ol' 
aBaetB   to  be  made.      The  direotors   ol'    the  bank  aeBeu^bXed   at   t£i«   bank 
building  the   eyeriing  of   July  Sth.      AfoodrulT   cauae  liiter,    oonferrad 
with  the  Auditor  ajid    then  called  in  the  directors,     xiut^ea  and 
Ludtrig,    ettojmeye  Tor    the  Woodruff   interests,   were  present   and 
Hughes   took  notes   of   a  proposition  made  by  Woodruff  whici^  waa,    in 
brief,    that   a  new  Illinois    uaak   should   be   organized  whioh  would 
aaaume  the  liabilities   of    tha  dome  3ank  and   take  over  itb  aaaata. 
Woodruff   suggested   the   capital   of   the  new   bank   should   oe    i750,UJ0 
with  a  surplus  of  $190,000   and  undirided  profits  of  ^10G,0wC, 
making  a   total   in  new   assets  of  «'1,000,000,      lie  furtner   suggested 
that  the  holders  of  the  new  shares   should   agres   to   exchanga   50i  af 
the   ntook  of  the  new  bank  for   gtooit  of  tixa  Ban  corporation;    t.uat   tiie 
aasets  of  the  Home  Bank,   not   taicen  over,    should  be  retained  and 
liquidated  for  the  benefit   of   its    stockholders,      Ljtock   in    the  naw 
tank  was  to  be  offered  pro   ratji  to   the   stockliolders  of  the  old 
bank  for  a  lirdted   time  at  ^jil33   a   share.      Woodruff  also   proposed 
that  the  directors  of   the  old  bank  should  make  and  delivar  s 
guaranty  of  $500,000   in   ffc.vor   of   the  new  bank  to   indeianify  ix 
against   losses  which  migjit  be   incurred  in   realizing  on   assets 
taken   from   the   old  bank.      This  was   called   &   "cushion  fund."      ihis 
guaranty  was   to   be  made   secure   Hoy  collateral,      aaving  made   tnaaa 
suggestions.  Woodruff   retired  that   tha  directors  cagnt   consider  tha 
proposition,      ikfter   consultation   thay  recalled  aim  and  he  was  in- 
formed  that   the  proposition  was   satisfactory.      Woodruff  than  dic- 
tated  for    the  minutes  of   the  acme  iiaiik  Uoard   a  resolution  purported 
to  be   a  motion  of   Judg*:   Jarecki,    one  of   tha   directors,    tnat   tha 
proposition   of   the  J>iational  iancorporation    be  accepted,      killer. 
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Tic«-preBidont  ol'   the  Bancorp  oration,   waa  with  Woodruff  wiiila  ho 
waited,    anrt  vhile  they  waited  handed  to  hi»  (blank)    the  note  which 
iras   afterward  exoouted.      'iThe   oiroumetancee  u/ider  whioh  the  note  was 
nade  and  handled  to  Woodruff  presents  the   oontrolling  issue  of  faet 
in    this   case,   u^oon  -nrhich   the   eTldence   is   in   direot   oonfliot.      We 
shall   dir-ouss    the  evidence  "bearing  on   that  issue  later,     liewerer, 
it   is  agreed  that  the  meeting   ended  about   2  a«  n,    July  10th,      The 
lawyers   for  the  parties  returned  to   execute   respective  dooujsLcnte 
necessary  to    the  organiration   of    the  new  bank  as   agreed. 

On  the  morning  of  the  10th  Woodruff   reported   to    Castle   at 
the  National  Bank  of  tlie  Uepublio  to   the   effect   that  he  had  ar- 
ranged that   the  JfTational  £ank  of   tiae  Republic  would  lend  to   the   de- 
fendants (Home  Bank  directors)    $l,uOO,COO   on   their  note,  which  he 
had  brought  with  him,    to  provide   the   capital   for  tne  new  bank.   Am 
told  Castle   that   defendant  Wieboldt   alone  was  good   I'or    tne  note, 
and   that   t  e  stocic  of  the  new  bank  «ould  be  put  up   as   collateral 
to    it,      iie   also    reported   to    the  management    coiiunittea   of   tne  i>an- 
eorporation  and  was   aut  lorized  by  it  to   ..o   aliead,     de  also  reported 
to   the  management   eommittee  of  the  National  i3ank  of  the  Kepublic, 
who   approved  of  what  he  had   done*      At   a  noon  lunoli  the  managemait 
oommlttee  apx^roved  a  loan  oi'   the  note.      Gtte   then   approved  the 
note  for  disccunt  and  turned   it  over  to  kacferran.  Loan  officer  of 
the  i<tational  Bank  of  the  Republic,      Deeuments  necessary  to    the 
organization  of  the  new  bank  were   sent   from  Piecing 's  office  to 
Woodruff,     Hughes   sugfc,e8ted   that  Woodruff,   Ctte  and  0 'Leary  act 
as   subscribers  for  the   stock  of  the  new  bsuik.     Woodruff  suggested 
that    clerks   in   tne  lawyers'    office  be  used   lor   this  purpose   as 
was   usual,      Hughes  told  him   that   the  law   then  required   subscribers 
to   make  affidavits   as   to    their  property  holdings,    and   that   if   tr.e 
bank  was   to   open  on  the   11th,    tiie  papers  must  be  filsd  wiui   the 
Reoorder  by  4  o'clock  that   day.      ilie  three  then   consented  to  aet; 
thty  subscribed  for  250   shares   each  of   the   stock;    tecaae  tci^orary 
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dir«ctorg  and  orfieare  ol"  the  n«w  bank.      Offlcara  of   tha  Jiational 
Banlc  of  the  Hepublio   than  brought   in  n, 000 ,000   and    turned   It 
over  to  Woodruff,   0»Laary  and  Otte  aa  officara  oi"   tn«  new  bank. 
An  Assistant   State  Auditor  waa  preaent   and  oourted   the   eaah,   and 
aav  that  it  waa  depoaited  in   the  national  £ank  of   the  Republie 
to   the  credit  ol"   the  United  American  Truat  &,  SaTlnga  isank,    the 
name  under  whioh  the  new  bank  waa  orgarxlzad.      The   charter  waa  re- 
corded before  4  o'clock  p.   m,    of   that  day.      Of  ILe  '».1,0C0,000  in 
new  capital  |I996,000  was  proceeds  of  thia  note;   #4000  wae  paid  by 
Woodruff,  Otte  and  0»L«ary.     l^aeferran  caused  a  retiuisition  to  be 
made  out  for  a  cashier's   cheek  directed  to   the  i^ational  Back  of   the 
Hepublio  for  $1,000,000,      The   requisition    directed   to    the  £atlonal 
Bank  of  the  Republic  to  pay  $il, 000,000  waa:      "To  the  order  of  the 
National  Bank  of  the  Republic  a^ent   for  a/c   of  Indlviduaaa  *^8« 
names  appear  on  rcTerae  aide  of  this   oheek  aa  prcceeda  of  Decand 
£ote  dated  7-10-30   aigned  by  them.      Proceeds  of  this   clieok  to  be 
used  in  payment  of   the  puroliase  of   stock   in   tne  United  AJiericaa 
Tr.   &  SaT.   Bank,    Chicago  by   said  indlTiduals, "         A  oa«hier*a 
check  was  then  made  out   aa  follows: 

"Chicago,    July  10,    193:. 
Pay  to    the  Order  of  iiational  Bank  of  The  Kepufclio   a^ent   i"cr 
a/o  of  Individuals  whose  naaea  appear  on  r9Yerse   side  of  thia 
cliPck   as  proceeds  of  De^  arid  note  dated   7/1C/3C    si^ied  by   tliec*. 
Proceeds  of   thia   ciieck  to   be  used   in  pay^.tmt   of   the   purchase 
of   stock  in   the  United  American  Trust    ai  d  baviiiga  liank,    CLieage 
by  aaid  Individuals,  |l,OuO,OC0," 

The  names  of   the  15  signers  of   the  note   are  typewritten  on 
the  back  of   ttie   cashier* a   cheek  and  on   the  back  of  tlie  order,      ^n 
account  waa  opened  in   the  liability  ledger  of  the  ^'aticnal  Sank  af 
the  Hepublio  for  the  15   eignersj   #1,000,000  waa   cnarged  to   thia 
account.      The  proceeda  of  the  oasM«r's  cheek  were   credited  to 
Woodruff,   otte   and  0*Leary;    tixey   then   drew   their   checka  In  paynent 
of  their  stock  aubaeriptiona  to   the  new  bank,    the  United  American 
Truat  *  Savings  i^ank.      #1,000,000   in   caeh  was   credited   to    tae  new 
bank,   wnlcn  two   days  later  drew   it   out   and  used   it.      The  aonay 
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paid  by  HoodTixtt,  Ott*   and  0*L*ary  lor  tneir  qualll'ylng  aharaa   la 
the  n«w  bank  was  cradited  to   thalr  aaeouuta  in   Uxa  Itatloiial  Itank 
of  the  Hcpubllo  and  also    to   their  own  parsonal   aoffounta.      Tn*  words 
"agent  for**  wera  not  on   tne  requisition  nor  In   tne  oasi^iier's  checjc 
as  I'lrst  written,     ^ew  Instruiaents  were  al'terward  drawn  In  whloh 
these  words  w^re  inserted.      Aix   tnia  bookkeeping  was,    bo   far  as 
the  eridejcioe  snows,  without  the  knowledge  of  any  oi'  the  15   signers 
of  the  note.     Woodruff   explains   that  it  was  Ineonr anient   to   asseabble 
the  15.      'ilie  note  was   entered  on    the  note   register  of   the  inational 
£ank  of  tiae  Hepubllo.      Xhe  15  sli<;ners  were   charged  in   the  liability 
ledger  with  |1 ,000,000,     iione  of  them,    it   appears,  had  knowledge  of 
this   charge. 

July  12th   the  new  bank  was   form!?lly  opened   in   the   old  bank 
building.      ihe  first  meeting  of   the   etookholders   thereafter  wae   neld 
July  15th,      The  number  of   directors  was   increased   froa  the   three 
(Woodruff,   Otte   and  0*h«&ry)    to   17.      All    tae   signers   of   the  note, 
with   ttte  exceotlon  of  iSraiis  and  Carlson,   were   elected  directors  of 
the  new  bank,      Hall,   Xykal   said  if'ischer  were  added  as   directors. 
Wieboldt  was  elected  ohainuan,      I'hle  orgariisation   continued  until 
the  new  bank  was   closed  by  the   atate  Auditor  in   the   summer  of  1932. 

August   14,   1930,   xtr,   Wieboldt  wrote  the  national  Bank  of 
the  Republio: 

"I  beg  leaTO  to    inquire   as  to   the   etatue  of  the   |l,000,OQt 

demand  note  which  I,    jointly  with   otner   airectors   of   the  riome  Bank, 
and  Trust   Company,    signed   tlie  night  of   July  10-H    to  help   facillte    e 
the   organization   oi'   the   United.  Ainerican   Iruet   and   Savings  lank. 

Is  it  possible  that  said  note  be  canceiied  at  this  tiae.  If 
not,  what  steps  need  to  be  ta^en  to  hare  it  canceled.  You  t\.e.y  know 
that  I,  and  I  presume  all  the  ilrectors,  feel  rather  uneaoy  to  nave 
this  note  rer.ain   in   effect  much  longer," 

August  18,    19v30,    The  ^tttional  Republic  Banco rporation,    by 
Tykal,   replied: 

"In   renly   to   your  letier  oi'  tl.e  14th  regarding   the  million- dollar 
demand  nots    that  you   signed  jointly  with  other  directors  of   the   ..ome 
Bank  ic  Trust   Co.,    x-niB  note   is  of   course,    still  held  by   the  iiational 
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Bank  of  th«  Reputlle. 

>^'arrantB    to    Bubecrlbe   lor  Aew   alxarct  ol'   th«   U/iitaA  JmBTitma 
Trust   <&  Mayings  .hank   expired  August  12tii,    but   all    oi*    th«   oasn   I'or 
the    subscriptions  ii.-s  not  y«t  besn    coilectsd.      The   orocecds   from 
the    Hale  ol'   this   stock  will   bfi  aisplied   on    tat  /.ote,      (^ulte   a  num- 
ber ol   people  w  nt   to   purchase   the  new   stock  ai'tsr   the  Aeetlng  of 
Home  j3ank   L  Trust   Cokip«jiy   eto.kholdera   to   be  hill  Au/.ust    'iiota,    uud 
coneequHXitly  notiiing  will   be  done  atout    the    etoek  until   tSXer   this 
neeting. 

Uiortly  after  September  1st  any  u:i8old  part  of   stock  will  bo 
offered   f o  i    sale   at   the   then  marKet  price    to  ner;   inttrtsto,    and    ao 
fast   as   the    etook  ie   sold    the  note  will  be   reduced   the   aciount   of 
the    BtHtiS,      As   the   atocK   of   the  United  Atnerlcari   Trust   tr.  .savings 
Baniw   and   the  National  Kepublin  Bancorporation  are  held   as   eollat« 
eral  to  the  note,    tlie   i^lgners  would   seeiu  to  haTe  but   sll^t  lia- 
bility thereon. 

The   signers  of   the  note  will   be   consulted  in   regard  to   tuo  «a* 
ture   situation   al'ter  aoptember  1,    19^0.  ** 

Xho  unsold  shares  of   stock  in   the  now  bank  were  ieeued   to 
Vrank  A.    Curda,  who   o>.ehangeA  &!/(  of   th.3m  for  ^Banoorporation 
shares.     By  declarations  of  trust  made   July  10,   19.^0,    cind  July  £7 
thereal'ter,   he   asserted   that  ho  held   tLe   stook   in    i^ruet   for    the   15 
signers  of  the  note;   he   so  notified  tho  Coamiasionar  of  internal 
Rovenue  when  making  his   income  tax  return,    ,in.A  also  notified  Hall, 
the  new  president  of  tho  new  bank,      Dofejr.dants,  howoTor,  were  net 
informed  of  this.      In   the   fall  of  1930  Drym&lski   at  Wieboldt's 
request  asJced  Woodruff   about   the  note.      Woodruff   tcld  hiiu  to   tell 
Wieboldt  not  to  worry.     Me  had  not  pressed  for  interest   and  aoped 
the  new  bank  stock  would   soon  be   sold.      Tne   stockholders  of   the  old 
(Uoue)    bank   took  and  paid   for   stock   in   the  new  bank   to    the   aaount 
of  $97,366,66,   which  was    sent    to   the  Jblatlonal  Bank  of  the  Republic 
"by  Juartin   Johnson,    easnier  of    the   old   and   also   of   the  new  bank. 
This  amount  was   credited  on   tiie  note, 

July  11,   1930,  Woodruff,   Otto  and  O'Leary  resitted  ae  direc- 
tors of   the  new  bank  after  passing   a  resolution   ^pprovinfo   the   coatraet 
whereby  the  new  bank  took  the  aseets  of   tiie  old   and  assumed  its   lia- 
bilities  as  per  minutes   drawn  in  flaiaint'a  office,      as  already   stated, 
Charles  U.    Kail  was   elected  president    of   the  new  lank.      July  17   the 
»ew  bank   sent  a  letter   to    the   old   stockholders  rith  warrants  attached 
firing  the  privilege  of   subscribing   for  the  ma  stock  of   the  new  bank 
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upon    cnditloB    that   one-hall  ol'   this   stooJc  fthouli  b«   •xonajagcd    :  or 
Bancorporation   stock.      Lie  letter   said  that    tha   atook  not  furohasaA 
by    tjie  old  subeoribera  wouild  toe   taicac  toy  meuibarm  oi    tue  ctrv  toaard. 
The   letter  erroneously   stated  th&t  ii an corp oration   owned  a  aiajurity 
Of  the    stock  oi'   the  l<ational   Bajok  ol'   the  hepuclic*      Thle  was   cor- 
rected by  a  later  letter*      About   a  year  later,    Jaxy   26,   Ik  31,    tha 
national  Bank  of  tua  Kepublic  wfes  merged  with   ihe  Cautral  Xruat   cc^ 
pany  under   tlie  name  ol'  Central  liepubllc  iJank  &.  Truat   Coiapany.      At 
the  request  ol"  DaTid  K,    i('orj.a»,   WoodruJi    atui   the   si^nera  oi"  tha 
note  met  at   the  i^ci^tlonal  ^ank  ol'   the  Republic.     Woodruff  aaJca4  tha 
aignere  to  mtike   tha  nota  aligibla   to  become  part  ol    the   aapets  ol 
the  United  Bank  by  paying  intareat   at  the   rate  ol  4   .      It  waa  aug- 
gested   that   the   uignera  retlra  to   consider  tue  uatterj   with   their 
attorney  they  went    to   the  Union  League  Cluto;    a  lew  caye  l&ter,   Tith 
their  ati.oimey  ^lemin^:,   who   spoke  I'or   them,   th«y  told  for^aa  that 
Woodrulf  promised  prior  to   the   execution  oi    the  note   that   the   sign* 
ora  would  nerer  under  axiy   circumstanco  toe   called  upon  to  pay  It. 
Jor;  an  replied  that  he  had  never  heard  ol   this,    and   that  Woodruff 
had  no   authority  to  maka  at-y  euch  proi^ise.      Jflaning  denounced  any 
atteifipt   to   collect   the  nota  as  a  firaud,    said  the  whole   erovd  ware  a 
bimdi  of   "oheap-skatea'*.      Jona  86th  notice  in  writing  waa  fiTOn   the 
Chicago   Xrast   Co^^ipany,    tiie   Central   Iruat   Coutpany   and   the  lational 
Republic  JBancorporation   t^iat  the   sLnners  ol   the  note  danied  any 
liability  theraon.      Tne  note  waa   theraalter   transferred  without   re- 
course  to   the   Chicago   Truat  Company,    and  thereafter  without    recouraa 
to  plaintilT,      The  foregoing  are,   we   think,   uncontradicted  facts   In 
the  record.      Oonllioting   eridenoa  will  toe   considered   in  the  discus- 
sioii   ol   issues    to  whicii   it   is  applioable. 

i*iaintill  contends  in  tlio  lirst  plaoe  tnat  it  is  a  holder 
in  duti  course,  io  tiiis  contention  sees.  16,  52,  53  and  55  ol  the 
jK ego  liable   Instrument     Law  are   applicHble,      ilie   relationahip  between 
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payte,   JMRtional  htuik  of   th«  R«public,    and  its  alTlilatad   corcora- 
tlona,    trusts,    etc.,   the   doiaixiant  rslatlonshiy  ol'  ^coc'.raff,  tr^ic 
took  trio  not«  to    the  pay*«  and  its  afflllatds;   lils   eon)ilete  Jmovl- 
•dge   ol'   uie  whole    transact  Ion;    the  I'aot    that    the  n   te  w^s  a  deo^and 
note  upon  which  for  more   than   one  year  neith<>r  Interest  nor  princi- 
pal ^ere  paid;   in&is.e     it   impoe  Bible  to  hold  xUa.\,  plaint  ill'  took   the 
note   in  good  laith  and  without  knowledge  ol*  equities.      <jn   ttxe  eor^ 
trary  we  hold  as   a  matter  ol   law   Uiat  plaintilT  did  not   tak«  th« 
note  here   sued  on    in   good   laith,      ir.oreover,    tjils  was   a  dei&and  nets 
and   it  was  not  negotiated  within   a  reasonable   tists.      (111.    State  Bar 
Stats,,    19S7,    ohap,    98,    eec,    53,    par,    7S,    p.    1^54.)      Oreer  T.    DoW|tt- 
inig.    176  111.    App,    355;    Consialio   ▼.   Lor.ght.    205  Hi.    App.    441; 
gprdon  V.   kapel.    311  Pa.    523,   165  Atl.    ^96;   j^oAfcam    v,    ^raiid  ^otas. 
etc..    24  i*.    D.    645,    140  i:.    W,    725,      47  L.R.A.    (l».S.)    246.) 

Ly  reason  ol  our   conclusiou   on    this   and  othez   poirte  it 
boooKes  unnecessary  to    consider  the  lurther  nuggestion   of  defexidantt 
(based  on  Crichlield  ▼.   -faemmdes  P&vina  Co.  .   174  111.    466,    and   Jon- 
,tl.nental  Vail  Paper  go.    t.    Voifcht.    213  U.    3.    227,      53  L,   Sd.    3  36.) 
that   this  court   should  (aithoufexi  tlae   question  was  not  raised  iu   the 
trial   court)    afliriu  tiie  judgiiient  because,    as  it   is    said,    the  pur- 
pose  lor  v;hioh   the  note  was    exeoated   and   delivered  was   illegal   and 
known  by    ill    the  parties    to  be  ixiefeal,   naiaely,    to    STsde  the  law  of 
this   State  a4;;:^in8t  branoli  banxing. 

On  behalf  ol  delendants  it  ie   cont«ided  that   the  note  was 
Materially  altered  by  Woodrull  without    the   conuent  ol  the  aiJcere, 
«Bd  that  lor   this   reason,    as   a,  matter  ©1  law,   plaintiff  ocnnot   re- 
cover.     At   the  time  of  the   execution  of   the  note  it  had  not  teen 
dotermlnpd  what    the  name  ol   the  now  bank  would  be.      ^he  alteration 
consists,    aa  defendants  assert,   in   the  insertion  by  Wcodrull  in 
longhand  and   in  an  appropriate  blank  ol   the  phrase; 
■7500    shares  of  United  American   Tr.    Sc  8av.   Bani   (3750   ol  whica   are 
•  took)!-'"''^^*'*   ^'*''  ^^'^"^   ^''*''^"  **^  iJatl.KepaLlic  i  an  corporation 
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The   erldrrice   Is   ucui'iictlng  on   tiii*  point,      i'a«  t«ttljii«Bjr 
fcr  plLiliitiJf   lo  Uiat  WoodrulT  vrote   th«  net*,   l*»Tliif:   *ptt««  only 
for  tht   Inaertioiu  ol'  the  nuay  •!'  th«  n«tv  bank  aJ'tsr  1%   •h«ald  h»T« 
^«en  deterL.ir«d,    and   that   tills  nan«  «ind  bo  uor*  ««•  writt«n   aftir 
thA   exeeution  of  tii«  note.      Dol'^niaiita   «»7  tho  apaoo  was   fcatir«l/ 
1»lanlc  when   thoy  tigned   tac  note,    nnd   tUat   the  whole  phraeo  (not   %hm 
Bamr  ol'  the  "bunk  alone)   was  inserted  alter   they  sl^ied*      They  no^ 
ecntend   thl&  was  a  material  alteration  whieh  aiaJcea   the  note  In- 
Talid.     uere  a^^nin  the   eridenoe  wae  oonrileting  and  the  Terdiet  ef 
the   Jury  is   lor   defendants.     Ve  joay  thnrelore  asFume   that   the    coitirtt 
yhr&se  was  wrxtttn  in  alter  the   exeoutlou  ol'  tne  note,     /••rrertnelrss 
wt  are  of  ths  opinion   tnat   tiiis   4li  net   constitute  a  joaterial   altexi^ 
tion    sucii  aa  would   render   Uxe  note   invalid.      The  fifirase  written   in 
lon^naiid  rulers  to   sind  is  limitf^d  to   that  part  ol'  the  n^reeMent   re« 
lating   to    the  collateral    to  be   deposited   to    e&oure   the  paymect   ol' 
the  nott*      ilie  note  slned  wae  a  collateral  note.      The  photoetHtie 
oopy  sent   to  i&x,   wleboldt  at  his   request   Jive  daye   aJ'trr  the  execu- 
tion  tl^-erool   eaowe   that   this  phrese  ^^ it  ten  in  longhand  was  then 
in  the   inetrusiont   just   as  it  now  is.      The  agrewent   u.8   to   oollfcteral 
vhlch  I'oXloired  the  note  proper  was   in   effect  an   iudepen:<e&t  aad 
•eparate   instruAent,      The  natt<ir  whloh  def  fuadants  claiiu  was  inerrte4 
▼ms  not    In  any  eenne  an  alteration  of  the  note  itself,  nor  eoul.\  it 
affect   in  any  material  way  the   terms  of   the  note  or   th^*  prosdae 
therein,      l^hie  is  *  suit  on   the  note.      It    is  not   a   suit  on  tne   col* 
lateral   &gre«iuent   attached   to    the  note.      We  hold   (assuming  that   the 
las'^rtion  was  made  as  defendants   say)    this  did  not  affect  the  uncon- 
ditional promise  to  paj,      Chelsea  &xcxian;ie  Bou.k  -9^  Warner.   195     .Y.S. 
*^*J    ^e^^ifi4^'-^»  ^^f^T^^  ▼«   aoneycutt,   ica  ;io.    476-76;   teller  ▼.   hook 
Island   Stuto  xnu^k,    292  111.    55JU57-58, 

The   subatsa.tiai   defense   to    thie   suit    is   liinv   the  note  on 
whloi.  the   suit  is  based  was  aiiule  and  delivered  *iu*ttt  consideration 
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for   th«  Aocommodation  of  the  payo«  and  wltii«ut   any  intantirv  by 
any  of  the  parties  to  give   effect  to   it   ae  a  binding  document. 
Ihe  evldenoe  bearing  on  this  ieeue   is  conflicting.     Woodruff 
(beet   informed  of   anjr  of    jlaintiff's  Tri'.neesea)    teetifiee   that  he 
arrived  at   th«  Home  Bank  on   the  nit^t  of  July  0th  at  about  11 
o'olook  with  Fleming.      keCreight,   who  wae   in   charge  of  hie  audi- 
tors, was   there.     lie   tells,   as  we  have  already  related,   of  the 
proposition  he  made   to   the  directors  that   they  should  organise  a 
new  bank   te    take  over  the  old  one,    the  directors  of   the   old  bank 
giving  personally  a  $500,000  guaranty  in  favor   of  the  new  bank  to 
be  organized.     Woodruff   says  that   la  this   connection  he  sug^esteA 
a  loan  of  ^1,000,000  from  the  National  Bank  of   the  Hepublie  and 
told   the   directors  (defendants  here)    tiiat  he  would  be   glad   to 
reeommend   such  a  loan   to   the  proper  officers  of   the  National  £ank 
of  the  Republic,   but   that  he  himself  haid  no   authority  to  make  it. 
He   says  that  to  a  question   as  to  whether  he  would  buy  part   of  the 
•took  of  the  new  bank,   he   said  that  when   they  got  down   to    the 
bottom  of  the  barrel    if  there  was  a  little   stock  that  had  not 
been   sold  ho  thought   the   "Bancorooration  boys"  would  be  glad  to 
sell  it   for  them.     He  denies  that   at   any  time  he   said   that   the 
national  Bank  of  the  Republic  would  buy   the   stock  of  the  new  bank. 
Ho   sayo  he  and  those  with  him  retired  from    the  room  that   the  di- 
rectors of  the  old  bsuak  miglit   confer   together,   and   that  lAile  out- 
sido  of  the  conference   room  W,   ii.  Miller  produced  this  note  in 
blank,   which  ho   (Woodruff)    then  filled  out,     he   says  at   that   time 
he  had  dooided  not   to   aok  tho   directors   to    sign   the  note   that 
night.     Ho  was  recalled  to   the  directors'    room  and  informed  the 
directors  had  not   quite  raised  the  guaraity  fund.      Ho  told  than, 
ho   Bays,    that   this  was   tho   only  guaranty  they  would  hare   to    sign, 
but   did  not   tell   them  (as  he  puts  it)    that   it  was    trie   only  oblige, 
tion  they  would  have  to    assume.      Ho   and  his  group   again   retired 
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Biid  th«  direotort,    after  further  coniultation,    anked  hijB  to   re- 
turn and  toli  him  that   the  balance  of   the  ijamTButy  fund  hskd  te«B 
proTided  for  by  the   cubacrlption  of  Mr,  Wleboldt,     Woodruff  then 
dictated  in   the  name  of  Jurige  Jareckl   a  resolution   acoeptinc  the 
eff(*r  of  the  Bancorporation.     Kyeryone   ehook  hands   and  all   gst 
ready   to  go  iionte;*      Woodruff    says    that    someone    said   something  abott 
a  possible   run  on   the  bank  the  next  morning;    at  tnia   tiir.e  he  in- 
formed the  directors  of  thie   suggestion   and  made  a  further  oro- 
posal   that   the  new  bank  be  organized  that  niijht  instead  of  wait- 
ing until   the  next  day.     Woodruff   saye  he   told  these  present  that 
they  could  organize  a  new  bank  in  a  few  hours;    tnat  he   then   asked 
the  director     defendants   to    sign  the  note;   Woodruff   says  Wieboldt 
hesitated  but   signed  first;   most  of  the   others   signed  thereafter 
without   further   argument.      Woodruff   says  he   told  defendants   taat 
In   signing  they  aseumed  a  very  slight  liability;    the  Bancorpora- 
tion would  assist   them  in  STery  way  in  disposing  of   the  new   stock. 
He  denies   saying  the   signers  would  nerer  have  to  pay  anything. 
Hughes,  Miller,   Sims,  Edgerton,  Ludwig,  McCreight  and  others  givs 
evidence   tfindinti  to   corroborate  Woodruff.      Xhe  witnesses  agree, 
however,   that  nothing  whatever  was   said  about   the   execution  of   this 
not«  until   after  the  directors  had  raised  the  guaranty  fund,   i^eitner 
Woodruff  nor  any  other  witness    says   that  when  presenting  his  plan 
he   explained   to   the  directors   that   it  would  be  necessary  for  them 
In  addition   to  giving   the  guaranty  to   subscribe  for   the   stock  of  the 
new  bank  and  provide  a  million   dollars  additional   funds   to   get   it 
going.     Wieboldt   says  when   the  matter  of   the  guaranty  fund  was   set- 
tled it  was   about   2:15  or   2:30   a.   m, ;    that    all    got  up.    some  went   to 
the  vestibule  to  get   their  hats;    tiiey  were   called  back  and.  he   says, 
■stunned-   to  hear  Woodruff  suggest   tney   should  sign  this  note. 
Wieboldt   says  that  Woodruff  told  the«  he  would  have   to  get   the  money 
from  the  National  Bank  of   the  Republic  and    that  ae   could  not  Just   ,o 
there  as   a  director  or   a.   chain..an   of   the   boara   and  take   it  out,   h. 
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would  have   to  have   aoiuet  lug  to   get  the  money;   he  wae  not 
lor  a  Talid  note;   he  was  juet  asking  for  an  aoooimnodatioc  not.r   to 
helt)  him  get    the  money  fl>e  an  aec«niimi>rfialtfljirai  to   the  liatlonal  Tbxtk  of 
the  Republic;    that   the  note  would  not  be   a  binding  obligrtion;    t}iat 
it  waa  juet  a  matter  of  form  to  help  Woodruff  get   the  money;   that 
the  Home  Bank  had  been   losing  deposits   at    the   rate  of  91000   a  day 
and  he  did  not  want   to    take  over   a  closed  bank;    that    the  Itaticnal 
Bank  of   the  Hepublie  would  designate  persons   to    subncribe  for  all 
the   capital   stock  of  the  bank;    that  there  might  be  a  big  run  on   ths 
bank  that  morning;    that  the  note  he  was  asking  them  for  was  Just   to 
be  used  in   the  event   they  would  have  to   save  the   situation   in  case 
of  a  run,    and   that   the  note  woulu  be   canceled  Juet   ae    soon   as   the 
new  bank  was  organized;    that   the  note  would  not  be   transferred. 
Wieboldt   Bays  it  had  been  only  a  few  minutes   since  Woodruff  told  then 
they  would  not  be  aeked   to   do   anything  else  if   tney  raised  the 
"cushion   fund"   and  he   (Wieboldt)    said,    "I    cam^ot   sign    tnat  note.* 
Wieboldt   says  attorney  i'leming  then   said  to  Woodruff,    "You  have  as- 
sured  these  gentlemen   that  this  note  is  just   a  teaporary  aflair, 
Just   an  accommodation  note,    that   it   is  not   a  legal  binding  obliga- 
tion,   that   it   is   just   a  matter  of   form",    and   that  upon    this  assurance 
by  Woodruff  Attorney  Fleming  told  Wieboldt  he   thought  it  wais  safe 
for  hitn  to   sign  the  note  under  the   circumstances. 

Fleming  also    testified.      He   says   taat   al'ter   the   directors 
were   called  back  Woodruff   spoke  about  the  withdrawals   tuat  aad  been 
made   from   the   old  bank  and  the  possibility  of  a  run   on   it,    and   tnat 
he  wished   the  note   for  protection   "in   c^se   oi    an   emergency,"   in   case 
thej   hsd   to   advance   the  money  or   send  uioney    to    tae  uome  i^ank  before 
the  new  bank  ore,ani2ed    -aid  the  obligations   of   liie  old  bank  were  as- 
sumed ty   the  new  bank;    tiiat  Wi.en    the   directors  de-^rred  Woodruff   said 
it  was  mersly  a  temporary  matter,    a  matter  ©f   convenience  in   the 
organization   of   the  bank,    an   accommodation    to    -^e  ..ationax  ^anx  of 
the  Republic;    that   the   signers  would  iiot  be    called  upon   to  pay   tae 
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note   at   any  time.   He   eaye   that  Woodruff   eaid  that  while  It  rmm 
tru«  that   "w6  are  organising  the  bank,   myoelf,  It,   0»Lff:iry,    the 
Preeldent  of  the  Kational  Bank  of  the  Republic,    and  .'.r.   Otte,   Vle»- 
prealdent  of   that  hank,   we  three,   we  will    enlsecrU'e  ior  th-.t   et    ck 
and  that   ie  our  undertaking.     We  will   sell    that   eto  k  liBi.ed lately. 
«**      In   signing  this  note  you  assume  no   responsibility  vhaterer. 
It    is   not   and  will  not  be  your   legal   oLiigation   of   any  of  you.    It 
is  a  matter  of  convenience   in   the   event  a   eitaation   should   arise   to- 
day -where   there  would  he  a  run  on   this  hank  we  would  nive    to  advane* 
money  to  protect   the   bank.      That   ie   the  purpose  of  it.      Jind  whon    thM 
new  hank   is  organized,    the  note  wull  be  returned  to  you,    canceled." 
Fleming  said  the  directors   still  protecting.   Woodruff  further  said: 
■Well,   while  O'Lcary,    the  president   of   the  National  B-smk   of  the  Re- 
public,  itr,   Otte,    the   vioe-preiiident,    and  myself,   will   orgajiize   ^^^ 
bank,   we  will   eabscribe   for  all  of   the   stock,   but  what   is   done  has 
to  bt  done  quickly,  because  the  iiiatlonal  Bank  has  no   right   to   ad- 
Yanoe  money  to  us,    tho  three  of  us  being  officers  oi'   the  bank,   un- 
less and  until  we  have   an  opportunity   to  lay  the  matter  before   ths 
directors  and  get   their  approvsuL. "     Fleuiing  saya  the   directors   a^aln 
protested,   but  Woodruff  a  half  dozen   times  repeated  the   stateitent 
that   thert  would  be  no  legal  obligation,    and  gave   theai  all   assurance 
that  he  wanted  them  to  understand  tiiat   this  would  not  be  their  per- 
sonal  obligation  but    fas   a  matter  of   convenience   to   him  and   to    the 
bank.     Fleming  says  Woodruff   said,    *It   is   an  aocoJiuuodation  of  myself 
and  xhe  iJational  Sank  of  the  Republic,    to   our  bank.      We  are  organis- 
ing it  and  we  are  subscribing  for  the    stock  and  you  wilj.  not  be 
called  upon   to  pay   that  note.      The  note  will  be   canceled   as   sooe   as 
the  new  bank   is  orbatiiaod. "     Again    tae    directors  protesting,   Woodruff 
repeated  (yielding   sa^-s)    that  it   v.as   a  luaitsr  of   form,    an   accemmod*- 
tion   to   the  l,ational  Bank  of  the  xvepublio;    that   taey  could  not   get 
the   directors  together   in    time  to    raise   the  ^oney,    ^u  they  must 
^ave  11.000,000   right   away.      ne.ang   say.  lieboldt   ask.d  hi.  W  h. 
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(Wleboldt)    oould   siga   tn«  nott  without   liiCurriA^  uuy  litttollity, 
that  in   the  preaeiicc   oi'  all   the   ti^ntleiLcn  lie  (ilecuixi^)    e&ia  t«    xood- 
ruff,    "Ab  I   uiiderstaiid   it,    yoa   jirt   talkirig  now   m   t>*uiali    oi    inte 
i^iatlonai  Baxin.  of  the  Kepublic,**   aad  he  replied,    *Yc».  '         'Ana  ihe 
JNational  iiank  ol'   the  Republic   is   going  to   audertajce   to   orgitriiie 
this  bank?*        Le  replied,    'I'fu.  *         *Txie   stock   ni'lll   tot;    subscriued  lor 
by  those  three  gentleu^en,    there  will  be  no   responsibility  on  tne 
part  of   these  zaen,   wnoia  you   are   ^sJ^in^  to    si^    txAs  iiote?*      ^ia 
ansv/er  was,    *Yes.  '         'It    is  merely   an  acooujuodation   to   t^^e  basUc, 
The  National  Bank  of  the  Hepublic,    and  in  no   event  is   it  to  be 
considered  a  personal   obligation   of  any  of   tlie  people  who    ei^ed?'* 
Woodruff,   if'leoiing   says,    reolled   "Yes."     i*'leiuing  then    said    to  Mr. 
Wieboldt,    Judge  Jareeki  and  other  defendants,    "Low,   you  nare  all 
heard  what  JiLr.  Vsfoodruff   says.      You  nil  have  his  aasurajiice  yoa  will 
never  be   called  upon   to    >ay,    that   tlie  matter  is  merely  teu.porary 
for  an   emergency  purpose  and  will  be  retuxned  to  you   as   soon  as  the 
new  bank   is  organized,"     ^'leiaing  also   sa4d  he  at   that   tise       foraeA 
an  opinion   aa   to   the   legal  validity  of   the  note   sit^ned  under  such 
cireumetancea,    and  expressed  tiiat  opinion   to  Mr.  Wleboldt  in  Wood- 
ruff's T)resenoo,    telling  hixn  tixat  under  those   cireuKstances,    ■smi 
with  those  assurancea   the  note  would  not  be  good,     i'lemin^  also    says 
that   Judge   Sonsteby,   who  was  present  representing  defendant  carlsen, 
asked  aimilar  questions,    to  which  Woodiniff  uade   siiailur   replies. 

While   they  diff(»r  as   to    details,    trie   testimony  of   defendai^ta 
ia   substantially   the   same   ae    that   ^,iven  by  Wleboldt    and  ?leo.ing, 
Wleboldt   says  he   does  not   retiSiLber  that  Woodruff   said  that  he  and 
Otte   and  O'Leary  -would  subscribe   for   the    stocK  in   the  new  bunk,   but 
all    the  witnessea,    including   Judge  Sonsteby,    testify   in    substance   that 
the  note  was   signed  and  delivered  upon   the   condition   that  it   should 
be  used  only  in   case  of   emergenoy  whicti  might   arise  pending  the   or» 
ganiaation  of  the  new  bank,    and  that  the  note  waa  given   solely  for 
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aocotnmodatlon.      It   is   quite   Izaposaitle   to   dibcuaa  iu    uttaii   all 
the    evidence  ol'   tiie  witneeeee   on    this  point,      Xhe  probabilities   Ad 
improbabllitlas   of  the   testimony  ol'   the  witnesses  has   been   dls- 
cueeed  at  len^^jth  in   volujtiinous  Ariel's.      £Tery  xaliiute   oircumstance 
tending  to   corroborate   the  testimony  on  one   side  or  Uie  otner  auM 
been   called   to   our  attention,    including  al'l'ldayits   llled  by  de- 
fendants  in   support  oi'   their  motion   to    set   aside   the  Jud^^ent  by 
eonfeesion,   which  plaintiff   contends   is   so    contradictory  of  the 
•Tidence  eiven  at   the  hearing  as  to   constitute  a  Tarianee  on  ae* 
count  of  which  an   instruction   for   plaintiff    should  have  been 
given.      That  point  was  not,   however,   presented  in   the   trial   court 
"by  motion   or  otherwise.      It   caiinot  be  raised  here  for  tae  i  irst 
time,    (111.    Terminal  Jri,    H.    Co,   v.    Thompson.    21o  111,    226;    oomson- 
wealth  Blectrio   Co.   v.   Roonev.   138  111,    App.    275;   Huff   v.    c.C.c. 
&  8t.   L.   P.y.    Co. .    138  111,    App,    89.)      However,   plaintiff's  point 
has  been  given  due   consideration   in  weighing  the  evidenee. 

Plaintiff   contends  that  defendants  under   the    cirouBstancea 
appearing  in   the  record  are   estopped  to    set  up   the  foregoing  defense. 
Plaintiff  oitea  Jiiblaok  v.   yarley.    286  111.    53©,    a  case  where  a  nota 
was  given   to   deceive   the  bank   e;.an-iners   and  which   is   clearly  distin- 
guishable upon  that  ground;    riorwich  v,   Davis.   220  111,    App,    40,   wher« 
the   court  held  that  a  note  given  ta   the  bank  merely   to  be   ahown   as 
asseta  was  no   defense  as  against  a  suit  on   the  note  by  a  receiver 
of  the  barik;    and  Jirat   ^atate  Bank  v.   uoiaen,    245  IIj.,    ^p,    75,    whera 
a  similar  deferise  was   sou^;ht    to  be  interposed  aeainst   the  liquidator 
of  a  bank,       i.one  of  these   cases  is  determinativa. 

Plaintiff   suggests   that   the   evidence  of  defend^te   is   in- 
eredibla;    that    tha  IJatlonal  Bai.k  of  the  Republic  was  not  tound  by 
any   conversation    in  which  Woodruff  agreed   to   do   things  utterly  ultra 
▼  ires   any  bank   to   do,    raid   contends   that   the  only   evidence  tening 
to    show   such  authority  is  alleged   statex^enta  of  Woodruff,      .is   au- 
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thorlty,    aay  they,    caoriot  be  proved  by  iiia  own  deolarations. 

Plaint  ill'   also    eays   tAat    tiae  del' en  bo   aBBumee   an    a^rectr  ent 
ol   the  i«atlonal  Bank  ol'   the  iiepubllo   to   iuTeet   in   the   etock  ol    the 
new  bank,    and   that   this  le  on   error  ol"   fact.     We  are  rot   cocTlnce* 
•  f   this,      Tlriere  were  mtmy  metxiodt  by  wulcii    the  luatlonal  Lank  of 
the  Republic   could  brin^,  &Lout   the   reeultB   deBired  without  itself 
taking)-   title   to   the   etock  ol    the  new  Lsuik.      Plaintiff  *b  argument 
that  defeii'^ants   are   estopoed  is  based  oxi   the   theory  tuat   the  note 
was  given   to  be  used  in  deoelving  the  bank   exsualners/     Defendants 
disavow  this  theory,    saying  on   the   contrary  that  they  did  not  ex- 
pect Woodruff   to   deceive  the   exaaiiners  or   anybody  else.      Defa^dants 

point   to  Wieboldt*8  testijuony  to   the   effect   tiiat  foodruff   eeiid  he 

wo-'ld 
wanted  the  note  because  he  thought   it/xjns  be  improper  for  the  bank 

to  lend  the  money  to   aim  and  hie   asaociatea  u/^til    the    iireotors 

could  be  got   together,    and  that  a  possible    etiergency  mig^it  arise 

before  he  could  assemble  the  direotorB,      However,    assuining  the  note 

was  given  to  deceive   the  bank   exaiiiiners,    it  would  not   follow  that 

defendants   are   estopped  as   against  plaintiff,   who  vraa  not   decsived« 

At  dafanlantB  point  out,    if  A  givea  his  note    co  B   to   deceive  the 

bank   exsiainert,    it   does  not   follow  that  B    could  not   only  use   the 

note   to   deceive   the   ev;a.i.inerB  but   nleo    collect   from  A  in  behalf  of 

B  the  amount  for  whloli   the  note  was  f';lvcn,      (Coci.ran,T«   .Lo^erBcat. 

188  111.    App.    157.) 

A  different  principle   obtains  where   the    euit    is  by  a  re- 
ceiver of   the  bank,    who    stands   in    the    shoes  of   creditors.      We 
think  defendants  are  not   estopped  from  interposinfe  this  defense. 

Section   16   of   the  Negotiable   Instrument  Act  provides; 

"Svery  contract   on  a  negotiable   instroiaent   is   incomplete 
and    revocable,    until   delivery  of   tiae   instrument   for    the  purpose 
ol    giving  ofiect   tliereto.      As   between   iu.iediate  parties     ^nd  as 
regjirds  a  re^iote  po.rty,    otuer   tiim   a  holder  in  due    course,    the 
delivery  in   order   to   be   effectual  must   be  a^ade    siu.er   uy  or  under 
the    authority  of   tiae  party  making  -**   and   in   sudi   case   the  delivery 
may  be   aiiown   to  have  been    cor^ditional   or   for  a  special  purpose 
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only,    and  not  for  the  purp»M  tf  transferring  the  property  ir.    the 

liiBtruiucnt.    "    *    *•     iiTid  v.kert  the   iriBwruiuent   is  uq  lon4'.cr  in   ttie 
pos»e«Bion  of   a  party  whoee   si^^it^ture   appears  tneroor. ,    a  \alid   aE.i 
intentional   delivery  by  niox  is  presumed  until   txie   coctrary  it 
proved."      (111.    State  Bar   dtate.  ,   1937,    c^iup.    98,   puv,    3^i,    eec. 
16,   p.    21.J0.) 

Derendants   cite  cases   conotruing  tnls   section  ol"  the   etet- 
ute.      ( Straus  y.    Ciuii^ens  State  LatiJc.   164  ill.   xpp.    420;    the  saiM 
case   in   254  111.    185;    ScliK.idt  v.    L^chmidt.    253  111.    App. ,    514; 
yiret  Mational  Betnk  v.    Trott.    236  ill.   App.    412;  j^cComb  t.  keade. 
256  111.   App.    128.)      Plairitil'f   raye   tr  at   these   casts   ar<s  not   ap- 
plicable because  in   each  ol'  them  (unlike  tais  case)    there  was  ai« 
abasnoe  of   conoideration.      Plaintiff    says  defendants  failed   to 
distinguijsh  between  an  incomplete  delivery  upon  no   coneideration 
and  a  completed  delivery  u  on   coneideration.      The  distinction   is 
vital   find   controlling,      ?irat  JNational  tank  v.   Wolf.    2U8  111, App. 
283;   yanriere  Barbie  v.   Parr.    234  111.   App,    78.      Plaintiff  argues   tnat 
there  was   consideration  here,   first,    in   that  the  National  hank  ol 
the  Republlo  parted  with  #1,000,000,    and   second,    tiiat   the  new 
banJc  vas  organized  with   ti-dB  money.      Tliis,    it   ia   said,  was   an   ad- 
Tantage  to    each  defendant    since   the  new  bank  assumed   the  liabili- 
ties of  the   old,    thus  relieying  the  defendants,    directors  and  stock- 
holders 01    the  old  bank,    from  their  liability.      The  rescue  of  the 
old  ban]r,    says  plaintiff,  was  a  sufficient   consideration   for  the 
note,    citing  g>^rmere  .Nat'l  Bank  ▼.   Rosenkrans.    24C   111.    App.    ?3o, 
and  similar  oases.      The  assertion  that  the  note  was  delivered  Icr  a 
valid  consideration  assumes  the  circumstances   ir    the  m&king  and   de- 
livery of   the  note  to  be   as   stated  by  witneesee   for  plaintiff.      If 
we  accept  as   true  the   teatinony  of  Wieboldt,   Fleming  and  other  i^it- 
neeses   for   defendants,    the  note  was   delivered  for  a   speoial  purpose, 
the  delivery  of  irtxicii  was   conditional   and   for   the   aooom^odation  of 
Woodruff   HXid  the  National  jJank  of  the  Kepubxic,      It   is  one  oi    the 
essentials  of  accomodation  oaper  that   it   is  made  and  delivered 
without   conaideration.      Xhere  was   a.i  issue  of  fact  under  the 
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leading,  a.   to  whether  the  not.  wa.  dellT.red  lor  a  Talu.blt   con- 
ideratlon.       ilxe  Jury  n.e   decided  tuat  l..u.  in   InTor  of  d.l>r.dHnt.. 
„d   the   trial    Judf^e.   who    .aw   anfl   Heard   the  witnee.e..  ha.   apnroTe4 
ihe  Yerdict.      We  cannot,   on  thi.   record,    .ay  that  th.  reriict  of 
the   Jury  i.    against   the  manlfe.t   weight  oi    the   eTidenc.      Xae 
guaranty  fund  which  wa.   .ubecribed   oy  the.e  director.,    according 
to    their  te.tiriony,   wa.   the    con.i^leration   given  by   them  for    the 
organization  of  the  new  bank.    «id  it.  aeaumotion   of   the  detts  of 
the  old.      That   they  .0  under.tood  the  re.ult  of   the   conference,  with 
Woodruff   and  other  repres.ntatiYe..    i.,   we  taink,   clearly   eetabliahl 
by  a  preponderance  of   all   the  eridence.      They  a.Bumed  that  uoon  th.lr 
Bub.cription   to   the  guaranty  fund  the  plan  for   a  new  bank,    a.   stated 
by  Woodruff,   wa.  prorlded  for   in   so   far  a.  they  were   concerned.    Thi. 
guaranty  wae  given  upon  the  a.suranc*  that  Woodruff  and   the  partie. 
h«  repre.ented  would   cause  tht  new  bank  to  be  organi.ed.    and   that 
It  would  a.eume  the  liabilitie.   of    the  old  bank.      Tne  obligation  wm 
on  Woodruff   to   organize  the  new  bank  and  it  wa.  necessary  to   txiat 
end   that   the   stock  should  be   subscribed  for.      The  H.O-o.O^O  nece.- 
eary  for   the  organization  of  the  new  bank  was  not   to  be  provided  by 
defendant,  but  by  the  partie.  represented  by  Woodruff,   irtio    spoke  for 
the  National  Bank  of  the  Hepubliq   arid  its   affiliated   corporation.. 
Under  the   agreement,   whpn   defen^^ant.   subscribed   lor    the  guaranty 
fund  they  gare  the   consideration  which  entitled  theui  to   the  organi- 
.ation   of  a  new  bank  with  a  capital    stock  of  *l,000,ouO,   which  would 
take  oyer   the  liabilities  of   the   old  bank.      Defendai.t.  had,    tnere- 
fore,   prior  to    the   execution  of   the  note,   by   signing  and  delivering 
the   guaranty,   paid   the   full    consideration  which  entitlod   them   to 
hare  the  new  bank  organired  and  to  have  it  assume  the  debts  of  the 
old  bank.      Having  paid   for   the  rescue   of  the   old  beuik  once,    defend- 
ants were  not  obligated   to  pay  for   it   twice.      All    th^   ci  ■  comet «»nc«» 
surroundings   the   transaction  on   the   early  momin^;.  of   --'uly  10    indicato 
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that  this  was  the  un'^^rst'ui'^.ln^  of  all   the  parties  to   the  traria©- 
tlon.      O'hft  Jury,   tii«rel'ore,    could  reaeonably  lini  taat  the   ox«outlon 
01'   the  note   su'bsequeiitly  wae  lor  the   accouuiiodatlon  ol    too**  upon 
whou  reetr^d  the  (iuty  to  or^&i  Ize  the  new  tank  and  O'juse  it   to   atsua* 
the   liabilitiest  ol'   the   old  bank. 

PlalntilT   says   thnt   the  afl'ldarite  ol'   some  ol    tne  defeiidantt 
(Wloboldt,    GlBXiz   and   Uarlsen   in  particular)    liled  in    suoport  ol"   the 
motion   to   open  up   the   jud^ent  by   confession  were  inconsistent  vlth 
their  testimony.      It  way  be  admitted   that   there  were  yerbal   inoon- 
sistencies  but  all   these  matters  were  presex^ted  to   the  Jurore  and 
presurmbly  were   taken   into   consideration  by  the».      We  hold   taat  under 
the   '>videtice   submitted  by  plaintil'l"   it  vras  proper   to  rxear  parcl    evi- 
dence  to    determine   the    coriditions  upon  wnict.   the  note  wae   delivered 
to  Woodi'uff,      iiandley  v.    Daruay    237  111,   App.    587,    is  not   applicable. 

Complaint   is  made   oi  procedural   errors,    in  particular  the 

conduct   ol"   the   attorney  I'or  defendants   in    continually  interjecting 

reniarkB   tending   to   discredit  witfiesses  I'or  plaintiff   and   arouse 

prejudice   against   them.    There   is   some  ground   for    this   criticis*. 

Ae   is  usual,  however,    all   the   fault  was  not   on   any  one    side,      rhe 

attorneys   for  the  parties  were  active,    vigilant   and   aole,    entirely 

capable  of    taking,   care  of  the  intt^rest  of   their   clients.    ILe  record 

shows   tnat  no  point  was  overlooked  or  net^lected,      ve   realize  the   caee 

is  importaiit.     We  have  ^iven  txxe  voluminous   record  muci^  consideration. 

Upon   the  ?;hole   record  we  are   satisfied  tiiat   in  the  last   analysis   the 

controlling  issues   are    thoaa  of   faet.      We   think  another  J-»ry  would 

return   a  similar  verdiot. 

'ihe  judgwent  is  affinued, 

AFFIRMED, 

lioSurely,   P.    J,,    and  O'Connor,    J.,    concur. 
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JOHll  SMERSOK, 
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GUY  A,    BICiiARDSOU   et   al.  , 
Receivers,    etc,  , 

AppellaeB, 
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MR.    JUSTICS  JiATCHSTX  ]MLITi£R£D   TH8  OFlhlOh   OF   THE   COURT. 

In    an   action   at   lav   lor  personal   injuries   •uatained  by 
plaintiff  who   was   atruck   by  one   of   defendant's    cars,    tne   court, 
at   the   close  of  all    the   evideiioe,   on  motioi    oi    defendants   in« 
Btruoted   the   jury  to    return   a  Terdiot   in  defendants'    fayor   and 
motions   lor  a  n  w  trial   and   in   arrest  teing  overruled,    Judi;iua-it 
was   entered  on   the  verdiot,    from  which  plaintiff  appeals. 

The   aooident   occurred  August   2,   1936,    in   Chicago,    at    the 
intersection   of  J^jllerton  avenue   and  Tripp   street.      JJ'ulierton 
avenue   extends   east   and  west  and   is   occupied  by   two    street   railw^ 
tracks.      West  bound   oars  ran  over  the  north  track  and  east  bound 
over  the   south  track.      Tripp   street   extends  north  and  south,   intrr- 
seating  J^illerton  avenue. 

The   accident   occurred  at   about  8  o'cxock  p.   m«      upon  the 
trial  plaintiff   testified  to   the  occurrence,    and  there  was  only  one 
other  occurrence  witness.      The   evidence   shows   that  plaintiff  was  a 
bachelor,    63  years  of  age,  who  lived  with  his   sister,  Hilda  kalletto, 
at   3456  Elston  avenue;   he  was   in   good  he;U.th   aiid  had  been   employed 
for  a  numbRr  of  years;    at    tiiis  particular   time  he  was  out   of   eaploys.ant. 
On   the   evening   in   qu'^etion  he  left  his  home    to   ^o    to   a  grocery   store 
at   tht  southeast  comar  of  the  intersection  of  Tripp   street  and 
Jullerton  avenue;  he  was   entirely  familiar  witu  the  neighborhood; 
he   says  he  walked  east   on  yullerton   avenue   to   Tripp   street;    it  was 
•till   daylight.      As  he   came   to   the   intersection  he   saw  a   street   car 
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oorrdng  weit   about   160  feet   distant,      Plaintilf  does  not 
whothor  tho  ilgnts  on   the   stroet  oar  wore  turning,    but   roc«ili    Ui.at 
%ho  llg^xts  lii   the   streets  wore.     Ho  walked  on  tho  nortn   sldo  of 
iTullerton   avenue   from  Lowell   arenue   to   Tripp   street;    tiioro  were  no 
automobiles,   trucks  or  street   cars  Ixi   tno   stroo  wltia  the  oxoeptioc 
of  tho  west  bound   car  wnlcn  he   saw;  he  had   orossod  yullerton  ayonuo 
many  tlmee;    tnore  was  a  safety  Island  on   tho  oast   side  of  Tripp 
street,      in   response  to   questions  plaintiff   said   triat  ho  walked  out 
to   the  curb  line  before  he   stepped  down   on   tlie   street,   and   that  whon 
ho  reached  the   curb  line   the   street   car  was  about   75  foot  awi^  and 
was  going  pretty  fast;  he  h!id  to  walk   "Kitty-comer*   to  fcOt  aoroso 
the   street;   plaintiff  had  a  gallon   crockery  Jug  iii  his   right  hand; 
ho  was  going   to   tho   store   to  get   some  Tinogar;   he  did  not   carry 
anytiiing  other   than  tho  jug;    plaintilf  describes  his   Journey  across 
the   street  as  follows:      "I   walked  across  Xripp  avenue   and  over  at 
the   comer  there  -  and  -  I   looked  back   again  and  I    seen  -  "^oll, 
about   75  feet  away  the  oar  was   coming;    so  I    started    to   cross  over, 
but  when   I   got   to    tho   track   they  got  me   and   that   is   all   I   know," 
He   says  he  could  not  see  hew  fast  the  ear  was  going  but   t.inks  it 
was   going  pretty  fast. 

Prank  Museil,   a  witness  for  plaintiff,    testified  that  at 
the   tiiiio   in  question  he  was  driving  «  i'ord  V-8  pickup   truck  west- 
ward  in  Pullerton   avenue;    that  he   caught  up  witi".  the    street   ca.r   at 
Crawford  avenue;    that   it  was   about   four  blocks   from  Crawford  to 
Tripp,    an?    that  he   traveled   right  behind   the    street    car  in   a  westerly 
direction.      *he   street  car  did  not   stop  between  Crawford  avenue   and 
the  place   of   tie   accident.      Museil    says  he  was   traveling  about   25 
milee   an  hour,    and  he  believes   the   street    car  was  going  about   30 
miles   an  hour  -  between   25  and   30;   he    says   that  he   saw   the  accident 
and  describes   it   as  follows:      "Well,  I    seen  a  fellow  and  a  street 
car,    you  know,    try  to  pass   the   sal'ety  island  in   the    street.     Sew, 
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I    seen  the  man  come  I'rom  the   street  oar  and  jvunp  over  about   thret 
feet   and  drop   down  at<,uln   In    Uxa   traoke.      After   the   accident   the 
fttreet   car   stopped  at   the  other  eide  ol'  Tripp   a-renue  and  had  alaoet 
orceeed  Tripp.      The  man  \tho  was  hurt  was  put   In  my   truck   and   the 
conductor  of   the  street   oar  went  along  with  me   to    the  Belmont 
hospital*  **      On   cross- examination  kueeil    said   that   the   lirst   tuing 
he   saw  el   the  accident  was  a  man  falling. 

The  controlling  question   in   the   case  is  whether  the   court 
erred  in  directing  a  Terdict   lor   defendants.      The  law  applicahle  to 
such  a  motion  made  at   the   close  of   all   the   eridence  has  been  de- 
clared eo   often   that   it  will  be  necessary  to   cite  only  a  few  of  the 
oases   in  Wiiich  the  rule  has  been  announced*     As  was   eaid  in  -&^lly  t. 
Chicago  City  Hallway.   283  111.   640: 

"If   there  was   any    eyilence    ix.    tne   record   I'rom  wh-oh,    standing 
alone,    the   Jury  might   without   acting  unreasonable   in   tiie      ,^es   of   the 
law,   have   found   the  material   ay  entente   of   the   declaration   to  have 
been   sustained,   the  motion  was  properly  denied  and   the  instruction 
refused." 

(See  also  Proyenzano  y.   Illiroie   Central  Railroad  OQupany. 
357   111.   192,    and   Thomaeon  y.    Chicago  kotor   Coach   Co.  ,    292  111.    App, 
104.) 

A  material   element   of  plaintiff's    cauee   of   action  was    that 
he   should  have  been  at   tlie   tiiue  of   and   just  prior    to    the  injury 
In   the   exercise  of  due   care   lor  uis  own   eafety*      If  we  assume   that 
under  the   evidence   there  ^ae    a  question   for    the   jury  as   to   the 
neh,ligencd  of  defendant   in   tae   speed  at  whidi  it  was  driving  its 
oars,    this  would  not  bo   sufficient   to   justify  submitting  the   case 
to   the  jury  linless   tiiere  was  also   evidence   fro^ii  wiilch  a  jury  could 
reasonably  find   that  plaintiff  was   in   the   exercise  of  due  care. 
(iiiewell  V.    0.    C.    G.    &  St.   L^   tiy.    Jo.  ^    261   111.    505.)      Ihe  plaintiff 
relies  very  muoli  on  Loftus  v*    Cnioago  hys.    Cox^oany.    29  3  111.    4  76. 
While   in  many  reapects   tuat   case    is  upon   tue   facte   similar  to   this, 
in   other  material  xaattere   it   is  distinguishable.      In    the  Loftue   case 
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it  appeared  that  when  plaintiff 'e   inteet&te  was  three  or  four  feet 
from  the   tracJcB  he   lookc'd   In    the   direction   from  whion   tne    street 
ear  was  approaching  and   about   60  feet   tc    the  west   eaw  a  ^roup  of 
pereons  waiting  to  board   the   street  car  at   a  plaoe  where  it 
usually  stopped  to   recelre  paBeexxgers,      fhe   car   slowed  down  ae  it 
approached   this  plaoe,    tAnd   then    suddenly  increased   its   speed  with- 
out   stopping.     Under   those   cii euastanoes  it  was  held   that   it  was  a 
question   for  the   jury   as   to  whetner   tirxe   deceased  was   guilty  of 
oontributory  ne^ligenee   in  atteiaptin^,  to   orose    the   track.      There 
are  no   such  circmastanoes  here,   nor  any  circomstanoe     which  indi- 
cate  that   plaintiff   used  any  degree   of   care  whaterer   as  he   approached 
the    track  wlilch  he  wae   about    to    cross   and   on  whicii   tne   street   car 

struck  him. 

In  K-ellv  y.    Ghloat^o   City  Rai.^may  Co..    283  111,    640,    the 

Supreme   court    said: 

"As   a  geriGral  proposition,    the    ..uestion  of   contributory 
negligence   is   one  of   fact   for   the   jury  under  all    the   facts   and 
oircuiaatances    ciiown  by   the    evidence,    (.Bale  v.    ^nioago    Janction 
Railway  Co..    259    111.    476)    but   cases   occasionally   ariee   in  which 
a  person   is    so    carelees   or  his   oorxduct    so   vioi-:.tive   of   all   rational 
standards  of    conduct   applicable   to   persons   in   a  like    situation    that 
the    court   can    say,    as   a  matter  of  law,    that  no   rational  person 
would  have  aotod   as  he  did   and   render   jud^^ent   lor   the   defendant.  • 

We  hold  as  a  matter  of  Law  the  plaintiff  here  was   t-uilty  of 

negligoaoe,    and   that  this  precludes  recovery.      The   trial   court  was 

justified  In  directing   the  Jury  to   return  a  verdict   for  the  deferid- 

.  ant, 

/  The  judgment  is  affirtied. 


P.  Jo  , 
ileSureljf/and  0 'Connor,      J,,    concur. 
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!»•    JU3TICS  MATCHETT  BSLIVXRSD  XH2  OPIiilOli   0?  TKK   COURT. 

TniB    is   an   appeal  "by  plaintil'l'   reepondent   frosa   an  order 

•ntered  Decemter  16,   1937,    striking  its   anewere   to    certain   petitions 

of   errtr 
of  defendant   and   granting  the  prayer  of  delen-^ants    lor   tne   oorreotioo/ 

of  fact    00 ra,'    no'biB  under   section   7"^  oi    the   Civil  Practice     A«t. 
The  facts  appear  to  loe  ti.at  Cleaners  DeLuxe   sued  William  Juem   and 
his    son  Gillsert,   "before   a  Justice  of  the  Peace,    and  obtained  judgirent 
"by  default  for  $400   on   July  25,   1929;    tiiat  William  Juem  perfected 
an   appeaj   to   the  Circuit   court;    that  plaintiff  filed   it«  appftaracoe 
In   that   court  lilovember  20,   1931;    that   the   appeal  waa  assigned  to 
the   trial   calendar  of  Judge  Cayerly;    that   in   conformity  with  sec- 
tion   8  of  Rule  33  of  the  Circuit   court,   proriding  that   if  any 
eause  had  not  been  noticed  for  triaLL  vitiiln   two  years  froi^  the   tlaa 
of  its   eoi^aen cement  or  from  the   date  of  tne  last  order  therein,   it 
should  be  deemed   strioicen  from   the  docket;   upon  order  of   the  Kxecu- 
tiv«   Goiriiaittee   the   clerk  of   the    court   inspected   its   doclcet   and 
made  an   entry  thereon   to   the   effect   that   the  cause  was    ''stricken 
off  pursuant   to  Rttl«   23,    section   8";    tliat    section  9   of  the   same 
rule  provides  that  a  cause    Jfius   stricken  say  not  be   reinstated  by 
plaintiff  without   a   s~iowing  in   open   court   al*ter  a  notice   to   the 
opposite  party,   but   that   upon  motion   of  defendaiU    it  may  be   rein- 
stated and   shall  without    further  notice  be  placed   on   tue   trial 
calendar;    that    "iix    sucii   case,   uiiiess   the  plaintiff  or   complainant 
gives  notice   to    the  defendant  of  his   intention   to   try   tne   cas« 
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within   ten  daye   after   auoh   r«inBt&teuent    thtt  dafendarit    utLmll   net   t>« 
required   to   prepare   lor   trial   and   the   cause,   when    oalled   I'or   trial, 
ehall  be   dlsraissed   I'or   want   ol'  prosecution;"    that  Rule   24  ol'  tht 
Circuit   court  prorlded   that   the  J£xeoutlTe  Couonittee   should  from 
time   to   time  make  orders  as   it  deemed  adrl sable  lor   the  purpose  ef 
ealling  lor   trial   and   disposing  ol'  all  pending  oases   striokcn  froa 
the   docket   in  accordance  with   section  6  of  Rule  23;    that   <irter   this 
oauee  was  asolgned  to  Judge  CaTerly  in  September,   1932,  no   further 
order  was   entered  by  the  ExecutlTO  Comymittee  for   the  purpose  ef 
oalling  the  cauae  for  trial.     Howerer,    the  clerk  of  the   court  made 
up  a  calendar  of  such  cases,    including  this  one,    and    Judge  Hood, 
Kitting  in   the   Circuit   court,    at   the   request  of  its    judges     called 
A  large  number  of  these   cases,    including  this  one,    on  Liay  12,   1933, 
and  dismissed    the    same, 

October   23,   19  33,    the  ExecutlT*  CoEimlttee   of   the   Circuit 
oourt   entered  an  order  reciting   that  by  InadTertence  no  order  had 
been  entered  by   it  providing  for  the   calling  of  cases   stricken   from 
the   docket  and  by  an  order  which  was    entered  nunc  pro    tune  as   of 
April   17,    1933,    directed   suoh   calendar   to  be  made  up.      This   order 
defendant   alleges  was  wholly  null   and  Told   for  the   reason   that    such 
»  RU"P  prp  tunq  order  is  proper  only  where   an  order   formerly  en- 
tered does  not  appear  of   record  by  reason  of   some  fault  or  OTersiglt 
of   the  clerk. 

Defendant 'e  petition  allep.es   that   "the  action  of  Judge  Hood 
In   calling   the  abore   entitled  ^psa.   case  for   trial  was  wholly  un- 
justified and  unwarranted  by  the    rules   of   this    court;    that    sal-'    case 
had  not  been  assigned  to  him,  but  had  been   asjsijned  to   Judge  Caverly; 
that  it  had  been   strioiien  from  the   docket,    and  that  no  motion  had 
been  made  by   either  party  litigant   for   its   restoration  upon  the 
dooket;    that  no   trial   notice  had    ever  at   any  time  been   served  by 
•ither  litigant  upon   the  other,    and  filed  in  the  office  of  the   clerk, 
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In  aoeordsunio*  wltii  eootlons  1   to   7  oi'  Rule  S3,    and  that  no  ordtr 
had  been   entered  ty   the  i^lxecutlye  Cocm-lttee   In   accordu^oe  *rith  Rule 
24  of  thlB    court,    providing;  I'or   the  Aatiitjuini^  ol'   sbld   cause    to 
Judge  Hood  and  the  oaliint;  of  the   aunt  loi    trial." 

Plain tll'l*  Wat  not   iii    court  before   Judge  ^lood  on  i^av  12. 
1933,    and  did  not   respond  T«htn   th»   case  was   called.      Ms  rejlre- 
eentative  was    in   court   on    tr.at   day,   but    in   atteiuptin^   to   ax.swer  a 
number  of  calls  ol'  other  cases,  happened  to  be  out  at  the  Boxuent 
when   this  appeal  v/as   called  and  he  was  not   able  upon   inquiry   to 


ascertain  front  the  clerk  wliat  aioti-ona  uad  been  dibpo^ed  ol  or  wiiat 
orders   entered.      On   the  next     ay  he    caused   the   Chicago  Daily  Law 
Bulletin  to  be   checked  and   there  under  appropriate    -eading  found 
this   entry:      ".Following  cases  prerioualy   strioji-en   froiu  aocket  were 
dismissed  no   costs  for  want  of  prosecution,"   and  beneatn  this  head- 
ing appeared   ths    title   of   tiile   cus««      Thereal'ter   the   dooxet  of    the 
court  was   cheeked  in  beixalf  of  defendant   and  disclosed  this   entry: 
"May  12,   1933,      Order  Ot,      Suit   diem,    w,   p.    costs  pd.   R.    510. ■ 
Relying  on   the   statei^^ent   appearing    in   the  Law  Bulletin   and  on   tias 
entry  in  the   docket,   defendant  did  not  know  until  February,   193^,    / 
that    it  was  bein^,   contended   that   instead  of   dismisaiug  the   suit 
Judge  Hood  had  dismissed    whs   appeal  with  procedendo,    thus,    ae    con- 
tended,   affirming   the   jud^pient  of   the   Justice  oi    tue  Peace,      ^aen 
def t22idant  heard  of    this   contention  he   caused   the   file  jacket  of   the 
appeal   to  be   exaii^ined  and   found   that   at:    3ntry  had  been  made   thereon 
as   follows:      "Judge  Hood.      May  12,   1933.   Ord.    Ct.    Suit  Disa.   w.   p. 
Costs  pd.   R.    510,"  but   that  later  some  person  unknown,  with  pen  and 
ink,  had  crossed  out   the  word  "suit"   and  written   in  lieu  thereof 
the  word   "appl."   and  added   thereto    the  words   "with  procedendo*   »ith 
the  result    that  instead  of  the  suit  bein^^  dismissed  it  appeared   th« 
appeal  was   dismissed.      Sxamination   of   tiie  Keoord  l>ook   510   disclosed 
no   order  applicable   to    the   case,      thereupon   defendant   filed  his  pe- 


oao(iaf.i  *oa  Jbifi  6<i8   «C<9X 

-5«aii  axjii  j^ai*i^.A3J  bii»i  "^aoiiaa^eQ'iq  'iQ  Jus-         ':    j^aoo   oa  b^anliaslt 
.Aq  84-8.      .      .      .  i'-ib  ii^        .  ,o<!".9I  ,21  x«^* 

-0.00    -i:    .awr^;^    , ofcA9t>e(iOTtt  dilv  Ims-iiHt  9ai    b&saLmib  bmi  boo.i  dgJbi;^ 

mn';^     ,90JB»"i  ^ili    -to  aol^ai/t  sx  -  lifijiiiiijt,  tiiJ  ^ali^aXXia   ,I)9jtiS9i 

5fii    to  ^a-HOJst  •Xi't  s-tii   bseujio   axi  aoxJ.^Jaoo   aliU    to  biaaji  inabm'tsb 

iiOQiaiii  9bBr.  .i»»cf  iMid  ^iJ  i  .aa  b&al^-MXB  atf  o*  X«©qq« 

iua    .J-O    .JbiO   ,o£iX    ,UX  "i*i«.      .JbooH  »iibijT,*       :swoXX©l  9« 

5aB   ii»4  atfiw   , iiwoiiii'UJ  uoaisq  aaiea  xaial  intLi    iufi  ",0X3    .^  •£>q  8;}'8o0 

■i:o9i»xi^   «eiX  ni   nsj^tiiw  basi   "^Ixa"   blow  axiJ    Jwo  bveaoiQ  besi  ^Aal 

iijx.'    "obafci|>«ooiq  Ail^**   «J&'£©w  »X3J      (TaiexUT    ftaisJjii  Jbae   •.XgqjB*   fciow  ©xU 

»xu   IwiJiaqqa  ^i   ijaaslxaslA  ^itfiatf  ^^iws   »Jii*  'to  l>JB9tyai   *iJJi*   ^Xwaai   »tii 

i>9«oXoaii>  UXe  ^ooc    biooaa  »iU   to   aolcf*iUiflj8Xii      .AeseiiaaiJb  a«w  X^iftaofi 

•so  alii  l>oXi  £   lita&fl©  laJi  aonuoiodH      .aajso   •xtr    oJ   aXrfaoJtXqqa  laMo  on 


tit  ion  ol    Ootol^er  2i^,    196'ff   praying  lur   tii«   reforouition   fend  rcBiorib- 
tlon  ol'   the   lile  jacket   and   tiae   quunnlni/  of  an   oxocution   issutd   on 
a   transcript    ol    the   Judtpaent  Irou  tho   Justice  oi    the  i'eao«<,   w..icn 
transcript  had  been   liied   in   the   Circuit   court,    ^nd  a  •al«>   ol    rsal 
estate  made   thereunder   should  he   vacated   and   set   aside.      Upon   a 
hearing  in   court   the  minute  book  ol   Judge  hood  was  produced   lor  the 
inspection  o!   Judge  i^'isiier,    disclosing  the  dianisal  ol'   the  appeal 
with  procedendo   and  a   reference   to    record  book   (not    510  but    &15  at 
page   22U)    in  which  ouch   an   order  was   recorded.      These  facts   appear- 
ing and   on    inspection   ol    the   record,    tne    trial   court   allowed   tne 
correction  of  the  record,    set  aside  the  order  of  dismissal   of   the 
appeal  with  procedendo   and  restored   the  appeal   to   the   trial   calendar. 

Plaintiff  contends   that  after  tenu  the   court   is  without 
Juriediotion   to  vacate   a  Judgment   except  upon  motion  under   section 
72  of  the   Civil  Practice   act;    that    such  a  motion   is   the   oommenooaent 
of  a  new   suit;    that  only  errors   of  fact   in   a  proceeding  may  be    cor- 
rected by  this  motion;    that    the  motion  must   dieclose   some   fact  wnich 
was  unJcncwn   to   the   court   at   the   time  jud(:i&ent  was  rendered;    that 
notations  and  memoranda  of   the  cleric  after  Judgment   are  not   errors 
of  fact  which  may  be   corrected  by   this  motion;    that   an   error  on   ap- 
plying or  interpreting   the  rules   of   the  court   is  an  error  of  law  and 
not   of  fact,    end   that    the     motion    cannot  be   used   to   correct  an   al- 
leged error  of  lav,    and  that  will  not  be  alxowed  to  prevail  where 
the  moving  party  ha*  been  negligent,   all  of  which,    the  many  cases 
cited   sustain.      PlaintilT    therefore    raye   that   the   court  was  without 
Jurisdiction   to   enter   the  order  of  December  16,    1937,   because   the 
petition  x^as    insufficient,   because   tne   alleged  errors,    if   errors, 
were   errors   of  law  which   could  not   be   corrected  by  the  motion,   be- 
cause  the  petition   statee  no    error  of   faot  which  was  vuiknown   to   the 
court   at   the   time  of   the   entry  of   the   Judgment  of  May  12,    19  33, 
whici  would  have  prevented  the   court   from   entering  that   Judgment, 
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and  further   that  dftfendant   la  precluded  beoouce  ixe  ix.^B  uot   bc«n 
dlllt^eiit    in    the  prosecution  ol  nle   cauce,    Mid  tecuuti*  uc   in  guilty 
ei'  negll£;ence«      Plalntil'l'   I'urU.er   conte&dB    ti^at    the   uixavfera  liled 
ty  plalntllT   (defeaidatit  here)    set   ui^   a  suitlciecit   del'ense   to   Uie 
motion. 

We   arc  no«   con-vlnoed  b>    tiibee   suts^estiona*      While   the    caece 
eited  \>y  plaintilT   respondent   Rccuraxel/   state   the  general   rules  af 
law,    these  rules  are  not   controlling  under  l<.otu   buon  as  are  here 
dieclcsed.      Plaintil'l   doeu  no  L   deny   that  del'endaiite  had  a  good   de- 
fense  to    itfc>    action.      xhe   anewers   I'iled  v»ere  generax    in  nature   and 
failed   to    epeclfically  dei.^y   the   specifie   facts  wnich  were   alleged 
in  the   ;:everal  pat^tiuuta,      Xhey  were  properly  stricken  as  being 
ineufficieijt   under   beet  ions  41,    42,    43  and  45  ol    the   Uiyil  Practice 
act,   £ind  would  h&ve  been   subject    to   be   Btrioxen  under  any  modern 
syotcDi  of  pleading,      (Cole  -y.    jipeer  a  bqns  Co.  ,    2at5   111,    App,    57o- 
B82;   Barker  v.    Bendix.    2Bfe  111.    App.    260,)      At   axiy  rate   the   court 
•x&oined   the   record  and  plaintiff  respondent  was  allowed  to    present 
his  points.      If   error   tnere  was   it  was  not  reyereible.      ( Central 
Cleaners  &.  Dvers  y.    3ohild.    284  111,    Aop.    268.) 

It   is  uxmeceeaary  to   dieouss   all   the  points  presented  or 
reTiew  all   tJae  cases   cited.      In   tixe  absence   of   an  order  from  the 
XxeeutiTO  Cosuaittee.    Judge  liood  was  without  autnority  to   enter    the 
order  of  ^a^y  12,  1935.      It   is  quite   true   that  a  isisoonstruction  of 
a  rule   of   court  by   the   court   is   an    error  of  law  which   cannot  be 
eorrected  by   this  motion.     But  the  error  here  was  not  of   that  nature. 
Here   the   trial    Judge  was   ignorant   of    tae   fact   that  no   order  had  been 
entered  putting   tnis   ccise   on   a  trial    calendar.      If   that  f^ct  had 
boon  known  to  hiti,   no   order  would  have  been   altered  by  niM.      It  has 
been  held   in   aliuost   innumerable   cases    Uiat   an   error    such  as   this  is 
one   of   fact  which  may  be  and  will  be   corrected  by   tnis  action.      Of 
the  aiany  cases   it  will  be   eufficiecv  to   cite  Jacob  son  v.   Ashkinase. 
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^^'iJiiffiO)      .aXefitidrftt  *ofl  a^i*  ix   fl«w  a*x«>is*  Tcoia®  'il      ,e,tiUoq  nlA 
( .^>dS.    .o{?A    iXXt  **S    .  fcXIiiQv.;    .T  aioy-g  ^  8X»n<»X3 
to  Jb»li»aftaq  aJttlocf  «r£*   XX«  ssuosit  o*  ^'jEjeaasoeitm;  si   J-I 
9di  111011  lefcio  u«  *lo  »on«acfii  •fid'  nl      »fc«&^*o  oseuae  t»tii   IXjs  welrdi 

lo  aoii^^o^T^tnooaifii  m  imi^   wmi  9iliip  sX  ^I      »&£6X  ,SI  m^ajI  'to  iaMo 
»tf  cfonfiso  rioiflw  w«X  'Jto  loii®  £f«  sX  Jixfoo  ttdi  x*^  ^iJuoo  'to  sXua  « 

rtoflcf  bad  titbio   oa  iBiii   ^Ojs'1  •di    to  crnBtoii^i   eui*  s^i^jjl.   X^ii*  Bsii  ei»H 
l)«ti  to-s'i  *«ri;J-  II      .tetaalAo    L.-xi;*  s  ao  »eiso  ciiii   ^aijtfuq  fcsioJa» 

ai    ili.i    ?'^   rfejjo  '£0'i"r»   £ta   iaxU   aeaao   9XdfiT:»fiw«iai   J-sowXa   ai  JbX«ii  a»«tf 

.     .-xJ^oM  aiilJ   rrf  A»#Oi*iio*  •cf  XXlw  Jbiie  ss^  x*"^  xioinw  ;>ojs1:    t©  ^no 

.aajaaiiiisA   .▼  ii  o^i®   o^  fmloi'l'tua  »tf  XXiw  j-i   ao&tfo  yixsM  ©li^r 
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337  111.    141,    148;    ;itraau  v.    Bieo«n.    242  111.    Apa.    37o;   Ki»<dorf  ^. 
yyl'e .    250  111.    App.    1«J2,    126;    bwloroK   v.   M%lepk>.    259   ill.    App.    202; 
Htlnaiue  ▼.   Po»hlmann.    2J2   111.    App.    472,    477,    47a;   iianlawli  v. 
Car»lln.    387   111.   App,,   154,    189;   i^onaan  v.    rtafA'.    2«U  IlJ.,    App. 
604;    8  h,   ]£♦    374;    StarxJce  y.    Athertop.    269    111.    Apo.    614;    8  A.JB, 
(8n<jy    374;    Xa   re  .lietate   ol'  Branal'ield.    292  111.    App.    206. 

Tae   I'aote   reoitcd   saov  peti-tioudr  was  not  nagllgect. 

'rh»  Judgment  oT  the  trial   court   is  afl'lrmed. 

A^yiiUaD. 

JtcSurely,   t*.    J,,   and  O'Connor,    J.,    concur. 


-.;■..■'-'■  ;    ^       •    ■  '  .i-g   ,r  &im%t^   J8*I    ,  .•.•II  <ffifi 

li^uhL    ,^u^      .     -  t  <-J:^'i:^;::-'^:-    ••  -    lii    I^S^-^    «SSI    .<y<3fA    ,ii.i-  OflS    .f^tyt 

.SOS    .c<s.. .    .  "es    .fc.X^.x'J:i8t^9*£a  "to  a>srj8.tafe'  ^t  gl   ;-^'i'C    u«s) 
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KAPOLIAH  DeVSRVILLE,    v^iii^,    by     /)       ) 
his  i'atJier  and  ^9xt  ¥xien^;  {  \     / 

NAPOL I  AM   DeV  iHV  ILLS ,    Sr  .J''  ^  ^   ' 

TB. 

CITY  OJ  CHICAGO,    a  Municij 
Corporation,  / 

Aj^pellant. 


APPa/L  FRCii   SUPERIOR   COURT 
GJ"  COOK   COUJiTY. 

29  6I.A.  644 


MR.    JUSTICE  O'COMOR  DELIVERED  THE   OPIHIOF  OF  Till!   COURT. 

Plaint il'l"  brougiit   an    action   against   defendarit   to   reoorer 
damages  for   personal   injuries   claimed   to  liave  been    sustyiined 
through   the  negligence  ol"   defendant   in   failing  to   use   reaaonabls 
oare   to   keep    tiie   roadway  of   3outj:t  Sangauion    street    in   a  reasonablj 
safe    condition,    as   a  resalt   of  which   olaintiff  was   injured.    2h«p« 
was   a  Jury   trial    and  a  verdict   and  judgment   in  plaintiff's   faror 
for  ^10,000   and  defendant   appeals, 

ITie  record  discloses  that   about  9:3C  or  10   o'clock  on   tae 
night  of   September  18,    1935,   plaintiff,    about  16  years  of  age,    was 
riding  on   a  luotoroycle   souta  in   Sangamon   street  between   65th  and 
66th   streets   in   Ciiicago;    that  about   a  year   and  a  half  or  .or  to    th*t 
time   the   City  had   dug  up  a  strip   of   the   asphalt  pavement   In  ths 
process   of   instaLLling  a  new  fire  plug  at   tne  west    curb  between 
those   streets;    the    strip   removed  was   about    2   feet  wide   and  extended 
east   from   the  west   curb   about    5  or  10   feet.      Al'ter   the  plug  was 
installed  part   of   the   roadway  was  filled  ap   and  the   old    slabs  of 
asphalt  placed  on   top,    so   tiiat   the  filling  was  higher  in   the  -iddle 
and  lower   at    each   side   of   tne    strip.      Plaintiff  was   riding  a  motor- 
cycle  on  Which   a   companion   13  years  of   age  was   riding  behind  him, 
south  in    Sanga^r^on    street,      he   discovered    the  bump   in    the    street 
and   endeavored  to    avoid  it  by   turning   to   the    east,   when    the  -otor- 
cyole   collided  with  a  northbound  automobile,    as   a  result   of  wnicH 
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aXcfjsaoBJBc-j.  -      ,  Li.Br;xi*'t9.b  'to  ©sris^iljje  :        ,.    ■  :.iJ>io1Xi;)• 

©xid-   no  2£ooio'o   OX  -lo   06 :  i'  cJ-.uouj.i    l £. '.a-   a-vGolo8.it  biov&i  a^'- 
8«w   j^a-*^  'to  Qiiisv  bX  i'ijocfii    ,'J:'i;i^-iiisiq   ,coGX    ,bX  ladiiiaiqsc   'io  cfi'-^xn 
boti  aicld  xisswdsJ  J-ssid-e   iiOiiiBgitBc!   ai   tiawos    eXsYO'^ocJ'ouJ  s  no  anibii 
itiii   Oit  10.  iq  'tXiJXl  J3  ban  iBox  «   Jweofs  yasii    jo^J^oixiO  ni   ai-asida   riJdd 
»jij   «1   J-nsi.'iSVijq  d'leiriqss  siit  'lo   qiiis  .«  q«  §«&  fcjsA  ~^irXO   arlcf   aaJbd- 
rtssv/Jscf  cfiij;j   Jbsw  eii;)'   era  S^JXq  Bii'i  v/stt  £  s"iXXad-enl   'co   eesooiq 
.^afjaeJ-x©  ftao   &f)i^  cfso'i:  S   d-xiocfx-.   aaw  fcevoii-si   qxije   aa^r    ;ad-a&i;^2    oaoxli 
afl'v  aJi^Xq  Qiiit  leef'tA      .*99't  OX  10  (^    J-uoOfe   diijo   :ta9<'-  erii'  moil  ;^bjb« 
to  edaXa   bXo   s£ii  bts&   qw  fcaXXi'i  Sii-  vr;v-'.w  -   <.    r-.^  iiB^faal 

'^.XJbbXi.:,  s.  "    ■■  ■•:   -:^'i:..,i:xt  6£W  anl.iXiX  ^n-i   vJ^a-  -'    .   .    ,  '  Oulqas 

-loc^oiii  ^  a^^-'-^-':   «^*  rilcrniiiX'i      .qli^r^    •■         ...    ...,.,.   ......    ...    ....    c-  ^n« 

-       ■-  ■  ■•  ll     8J3W    9S^     i©    8'Ii2  ,.iXilB<J[JiIOG    e    iiOJtxiW    00     SXOYO 

iLoii^^  ^0   ..:..airi  ^    -^     ,  slidomc  J  JJ^  |)njuocfr(*ion  ia   ai  ff  hQbilLoo   ©Xox;o 


plaintiff  waa  Injured  and   takexi    to  a  hospital  where  he  reualxied 
for  atout   two   arid   one-iaalf  montns, 

JiPlaintiff 'b  evidence  was   to   tiie  effect    txiat  at    tne  tiae  of 
the  accident  he  was  trayeilng  irom  15  to   20  lailes  an  hour,   wuile 
on   the  otiaer   side   there  was   soiae    teetiiaony   to   the   effect   ti^at  the 
motorcycle  was  traveling  from  40    to   45  miles   an  hour,    and   tnat   th« 
northbound  automolille  was  traveling  at   about   20  itileB   an  hoar,    it 
haying   started   frori>   the   east   curb   in    tne    same  blooJ^  a  short  dis- 
tanot   Boutlx  of  v/here   tne   collision   occurred, 

defendant   contends   tiiat  plaintiff  was   t.>iilty   of    sucri  con- 
tributory nevligence  as   to   bar  iiLii  frcija  recovery,    aci   t^at  its 
motion   at   tne   close  of   all    the   evidei^oe  for   a  directed  rerllot 
should  have  been   sustained*      There   is  no    oontei^tion  made    ^nat   ds- 
fendant  was  not  guilty  of  negligerice   in   t^a  Jiaintena<:;ce  of   ta« 
roadway  of   the   street   at   the  place   in   question. 

The    evidence   is    to    tae   offset   that  plaintiff,    as  he   came 
south,    stopped  at    the  nort^i   aide  of   65th   street   to  penaiu   east   and 
west   traffic    to  pass;    that  ne   then    startf^^d   south,    and   counsel   for 
defendant   argues   tJaat  plaintiff   testified  he  looked  back  over  his 
shoulder   to   talk   to  his   coiiipanion   a  few  moBisnts  bf^fore  the   accident, 
and   that   tiiis   conduct   on    the  part  of  plaintiff  waa  neglit^ence  which 
proximately  brought  about   the  collision  of  the  Liotorcycls  with  the 
automobile.      And  defendant   also   argues   that   the   evidence   sxio"^s 
plaintiff  did  not  keep  a  looicout,    as  he   should  have   done,    to    see 
the   condition   of  th«   street.      In  fuok  v.    City  of  Uhicago.    261   111, 
App.    6,   plaintiff   suBtained  injuries  by  stumbling  over  an  uneven 
place   in  the   sidewalk.      In  passing  on   the   question  whetuer  pl&intiiY 
should  have   seen   tiie   condition  of   the   sidewalk   an ^    therefore  haTS 
averted    ^le   injury,  we   said  (p.    il):      -Long  ago   our   Supreme   court 
held  that  &  pedestrian  upon  a  sidewalk  may  ordinarily  assume   tnat 
It  is  in  a  reasonably  aafe   condition   for   travel,    and  is  not 
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axii  %'^v-o  3i©jBcf  fesjtoeX  afx  JbaillJaa*  Yixc^xu^sXq   *is£i5   asugijs   JanJbri^lsfc 

,.lnsoio»js   »xi*  910'i^tf  8^ii»iaofi  ire's  &   i"i©ixisq;moc     -  :3iljacf   oO   taJbXxroJEUi 

'h  iXjierit  «»w  ttli^aiiiXq   xo  itf:.q  '■'■-  iojjiViabo   ai''  finfi 

©iii   Xirfxw  •Io^oio*on  sxlt  to  fiolaiXXoo  9^J   s^aua   tri-^xfOid  ■sjXBJjSiAJtxbiq 

aV^oxflS  9ondliX-ir©   exlJ-   cr/j.li'   qsxiq'Ijb   oaX«   *nA?in»t»f)  ^^A      ,sXicfoino*irA 

»sa   oJ-    ,Diio^  Ix^Oi^ic   9xi  Bii   ,*jju-i.ooX  £   gsdJi  ;tox-s  f)Xt  ''i'iX^alBlq, 

.XXI   Xc."?    .  oaJSox^Q    xo   ^.JIO    -y  :;iog'i  al      .J'Os'xd-a   BAi  'to   noiJiJbnoo   ©xi* 

n-gyeiur  xxb   isvo  axxxXdiau^B  \:ci'  aax'xxjtiii  fe9nJ:jB;f-i!ije   'I'tid-nxaXq   ,d    .qqA 
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i&Ai   9xiii;a8B  TcXiT^niMo  ^jbja  l.i^3^"^t•xa  «  negi/  tt»i:£;?8©i>9q  «  iiu.^T   &Xqx1 
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•"bBolutely   bound   to   keep  his   eyeg   constantly  flx«d  on    tne   sidewalk 
In    BOBrca  oT  possible  noles   or   other  Jofocts,      Citv   ol'   Chicago   t. 
gat) 00 ok .    143   111.    358;    LrratiaBt  v,    Ci,V    o^'   '^inica^o.    260  111.    Arjp,    590. 
In   the   Grajaajti   case  wo   said   (p.    594):       'a  pedestrian    is  not   obliged 
to   keep  nis   eyes   glued   to   a   Bidev/alk|    but  may   asHume   tixat   it   is   in  a 
reasonably   sale   condition.      City  of  Chicago  v.   labcock.    143   111,    368,'" 
Wo   think  the    same   rule   apoliee   to   one   using   tiie-   roadway  ol    tuo    street. 
Plaintiff   testlTied   that    shortly  after  he   crossed   65th    street 
ho   "looked  back  over  my   shoulder  to  xiim"   (his  companion)   but   lid  not 
turn   around   to    talk   to  i^i^i;    that  he  was  iooKing   ai^ead   to    see  wnero 
he  was   going   and   to    sec-    "how   the   road  wao   aiiead"    of  him.      While   tnio 
migl-^t    Beeni  to    be  a  little   inconsistent   in   tnat  plaintiff   first    said 
he  looked  back  over  xiis    snoulder   and  later   txiat  he   was  looking   ahead 
of  nim,   we   tnink   the  question  wnetxier  defendant  was   ^^uiity  of   con- 
tributory negligence  was   one   for    the   Jury.      .Louchan   v.    unicago    8ity 

Rii_Co..  ,    198  Hi,    App,    329;   ^.ell.v   v.    Cnicafero   City  Ry.    Co..    283   111. 
640. 

Ti\f.   cases   of  Barton   v.    Van  Gresen.    91    :J^b^,    94,    -jid   S.^ielton 
T,.    Union.  Traction    Op.  .   99  Eans,    34,    cited  by   counsel   for  defendant, 
are  iiot   in  point. 

The  Barton    case  was   an   act, ion   to   recover  dai-^afces   I'or  perai.nd. 
injuries    sustained  by   a  boy  riding  on   a  bicycle  rjiicn   collided  with 
an   autoiuobilo.      The   jury  found   for   defendant    .nd  the   Judyaeiit  ra« 
affirmed.         ITie  holding  of  the    court   is   that   the  question   of  lia- 
bility was   for   the   jury,      I'he  Shelton   case  was   an   action   for  daflif.geo 
for  pereonea  injuries  by  the  driver  cf  an   autc.  ocile  which  collided 
with  a   street   car.      The  accident    occurred  about   8  o'clock  ir.   the 
morning.     Plaintiff  was  driving  his  automobile   east   on   ti:e   south 
side   of   Chestnut    street;   he   observed  two  men  walking  north    woward 
Chestnut    street   on    the   sidewalk;    just  as    they  were    stepp  ng  off   the 
curb  into  Chestnut   street  plaintiff  sounded  his  horn   to  notify  th« 
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on  fill)   jwcf  (noinijgiaoo   si&)   "siii-i  oJ"  nabXifong   ^ia  isvo  :i.o.-icf  Aftiool*   ari 

9i*)iiw  996  od'  £)««>iifi  sttiaiooi  saw  ©xi  v^iSiiJ'    ;aiJ&  dd'  iiX,ai    oi  hmJoiB  axut 

liiii  0Xii:.^;V  .iaiJ.  "lo   "£>i5e:^e  Ojbw  bfioi    exiJ   wexf"    asa   o*   .hae  ^nio?i  sew  ^A 

bir.p-    vaix't  't'tljuitilci  J-«iij    nx   -Jxtscf.- xaaoeni  9l;j3xX  £  ©cf  '-i  iassa   ^ifa-s* 

-aoo  'io  vj-Xiwg  »*^  ;J'B«l>£is'i»Jb  ■xsxii'aiiw  a©i3'a©£fp  edi  stislxi^  ©w  ^mixi  to 
^S id  o;p,&o iiiO  ,v  ggxiq-fcou  .^^wt  ©^*  loJ"-  ^"o  sb^v  ©oiid^xissn  ^'xo^ijtfiiti' 
.XXI  SfeS    .  .^0    ,v^  T»x&  OJ^o^iTii^    ,r  j.llnA   ;  QSS    .qqA    .iXl  &QL   n -Q^LulU 
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xl*lw  JExsoiXXoo   rioiiw  aXo^coia  c  tao  j^ulhlx  X*^^  «  ^ef  .bsaXjsd'&i^'^    a&i'Xi/G«i 

-oil  'io  nox^aeijjp  9xt?   SBxii  ai   Jiwoo   sxi*  'to  -^silbiad  &4i        .b&snillA 

@9'S*^mb  lo't   aoiJo/;   «e   saw  »C£0   K.cj-X^^I3  »d*:      ,x^iul  ftifcr   lo't  ssw  xitUd 

babilLoo  xbxri-v  aXMoiUoiwiJ  :^  lo  Tsvixft  Sjci;^  -^ei"  Boxtwtoi  lamsy-sq,  %Q't 

e:  i     ;i.   ilooXo'o  8   ^u-ocT*  l>«Tit;aoo   Jflsisi&oa  srCX      ,rtBo   J-99t;)"8  «  xi^Jtw 
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of  the  prtsenoe  of  his   autouiotilft.      Op   to    th^t   time  plaintiff  had 
te«n   driving   at   an    "int'^riuediate    speed."      H«   tJaen   Uxr«w  hi»  ltv«r« 
into  high  gear,   waved  his  h<m6    at   one   ol'   the  men  h«   knew,    ana  looked 
at   the    street   car  which  wae   approaching  fro«i  the   south;   he  atten.pted 
to   avoid   the    street    car  but    it  vae   too   l&.te.      Ihe   coutrt    said,    "The 
plaint il'f  had   the   same  opportunity,    and   could  have    eeen   the   street 
ear  had  he  looiced,  "      The   action    of   the   trial    court    in    susta-ning   tha 
demurrer  to   the   evidence  of  plaintiff  was  upheld,     ^e   tuink  tha 
facts   in   tii.at   case  were   entirely  disainiilar  to    the   f^cts   in   tua 
case  hcfore   ub, 

'ihe   Jury  in    the   case   at   bar   saw   and  observed   the  witr.estaa 
and   theij    finding  in   favor  of  plaiiitii'f  vas   approved  by  tne   trial 
Judge,      We   are  unable   to    say   that    the   court    erred  in   denying   de- 
fanda-nt's  motion    for  a  directed   veidict;    ror  r-xe  we   able   tc    bay  that 
the   finding   in  plaintiff's   favor  was   at,.ain8t   the  manii'ett  wei^^it   of 
the   evidence. 

Defendant   furtuer   contends   that   tne   judgment   is   exceseiva. 
The   evifipnce    shoTs     hat  plaintiff  was   taken   inmedietely  after   the 
accident   to    Cook  County  hospital,    ^here  ue  was    attended  by  Dr. 
Zeiss,   who    testified   that  he    exat  ined  the  patient   and   fcund   a  wound 
about   3   inches  long   "in    the  middle   third  -  middle   and  uoper   third 
of  the  left   tibia  and   fibula,     de  also  had  a  fractura  tiirou^i  both 
"bones   in    that   area,***      it  vas   a   compoond   fracture;"    that  ne   cut   away 
all    the   dead   tissue,   muscle   and   skin,    reuioved   tae   dirt,   put   the   leg 
in   a  cast   njid   drove   a   Steinman  pin    tarough   the  heel   bone,    tnen   ap- 
plied  the  usual  weights   and  pulleys    to   tne  le^,    etc,;    that  he   aiter- 
ward   rcnoved    the  pin   and   the  leg  waa   encased   in   a  pl;,ster    cast;    tx-at 
the  patient    was   at   the  hospital   for  10  or  12  weeks;    that   at    t^e    time 
ef  the   trial    (about  18  months   After   tne  accid-^nt)   he  ag   in    exa..ined 
plaintiff   and  fovmd   there  waa  an    "elevation   of    iie  tibia  in    the 
middle   third   of   tne  left   leg.      It   is   abnorcAl;"   that   there  waa  mf- 
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proximatply  three-fourthc  of  an   Inch   shortening  of  the  left   l«g 
and  the  pelvis  naturally  tilts  on   th*  l&lt   sldf    tc   co&.pcn8&t«  for 
t?ie   shortening;    hocid  that   the   condition   is  per:k«Uient.      On   cross- 
examination    the  Doctor    teatil'led  th«t  ploilntlfl'  w&a   treated  bj 
his  assistaxit,    and  that    the  Uootor   first   saw  pl^intlif   5   dj^ys 
aft^r  the   accident;    thau   the  Doctor  was   astlgned  to    the    "fracture 
Ward**   In    <7uly,    19  34,    -xnd  had   tr*^ated   oetween   el^t   and  nine 
thousand  fractures. 

Dr.    Greenspahn,    called  "by  plaintiff,    testified   that  on   tki% 
day  the   trial  hegan  he   took  an  X-ray  picture  of  plaintiff   and  mad* 
a  physical    examination   of  the  lower   extrenitiet;    tliat  he   found 
there  was   a  "bulge   and   deformity  of   the  left  leg  in   the  region  of 
the   ghin  "bone   -    "a  definite  outward  curvature,    and  belov;   tlxat  pol^t 
there  was   a  drooping  of   carity  or   iepresricn   of   tie    shin  bone;* 
that  he  found  a  three-quarter  inch   shortening  of  the  left  leg;    that 
in  his  opinion   the   condition  he   found  is  permarjent. 

Plaintiff  testified,    deecriting   the   treatment    the  doctors 
gEVe  htm;    that  he  was   in    the  hospital   a  little  more    tiian   Sf  iLonths; 
that   after  he  was   ^iecharged  from  the  hospital  he    vent   tnere  once  a 
week,    ^xid  later   every  two  weoks;    that   these  visitfe   coi-tinued  lor  a 
year  after  he  left   the  hospital;    that   during  the   time  he  was  at   the 
hospital  he   suffered  great  pain,    and  once   in   av.^.ile    There   is    still 
sharp  pain   in   his  leg.      The   evidence   shor  s   tnat  plaintiff  was   re- 
quired  to   lie  on  his  hack   in    the  nospital   for   about    3^  months, 
durin^j;  which   time  various   o.sts  were   en  his  legs  which   remained 

on   for  a  period  of  about   6  months. 

Upon   a  consideration  of   all   the   evidence   1..    tie   record  we 
are  of  opii.ion    that   tie  verdict   of   the   jury  is  not   so   excessive  as 
to  warrant  interference  ou   our  part. 

The   jal^^rnt   of  tae   Superior   court  of  Gcok   county  is  affirmed, 

JUDGiJilKT   aFFIK^D, 
KcSurely,   P.    J.,    and  Matchett,    J.,    concur. 
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MR.    JUSTICE  O'OOjbTbiOR  DiSLlVXRED  THE   OPINIOS  07   THE   COURT, 

February   25,    1957,    pleiintlli'  brou^t   suit   against  nva  Yost 
to   recoTer  #2850.91   plaantiff   claiiiiCd  was   due  nim  under   tarn  terms 
of  a  written   contract   entered  into    oetween  him  and  ^o»t  viept«Bl>«r 
13,    1955,   wiaereby  plaintil'l*  was   to    lot   as  i&anager   and  personal   rep- 
revebtatiTe   of   defendant   in    securing   oontraots  of  employa.ent   for 
defendant  who  was   to   appear   at    clubs,    taeatres,    etc.,    in   t^ieatrioal 
performances,    for  whicJa   serYices  plaintifi"  was   to    receive   a  ooMuis- 
sion   and  payment   of  moneys   advanced.      Plaintiff,    in  his   ataifiaent 
of   claim  Itemizes   tlie  moneys  he  h^d  e^xpei.  xed,   i^it^oix   at^e>^eii>^te 
#872.41.      lie   also   itefiiizes   tiae   coiumissions  xie   olaiiiiS    to   be  due  hia 
for  obtainin4^   contracts  lor  '^ost,    totalling  «1973. 30.      Ceriaia 
parties  were  named  as  ii,AxrABh.ee»  aiid  tuere  was  an  al'lidavit  tnat 
Yd  b^    was  not   a  resident  ol    this  btate;    tnat  iie  was  about  to   depart 
fram  this   State   and  have  hie    efleots  moved  from  this   State;    that  hit 
place  of  residence  was  ^ew  Yorx^  City,      iiie  gariiisheea  were   eerved 
ty   the  bailiff  ol    the  ii^unicipal    court,   wlioee   return   also    shows  per- 
sonal   service   on   tne   defendant,   Yost.      jPlaintiff   filed   irterrcgato- 
rles   for    the   garnishees   to    answer,      i^aroh  10    a  default   judts^ent  was 
entered   against  Yost   for  want   of   apoearance   for  ^285u.&l,   being 
the  amount  of  plaintiff's   claim. 

Aiarch  29th  Yost   filed   an   al'fi davit   in  whicii  ne    swore    wLat 
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he  w«»  not    Btrved  "by  th«  bailiff  of  the  Municipal    court;    that  «t 
the    tiiiiif  ol'   the    ".llegeA   serTlo*  he  was   ai^pearing   in   a  theatre   ftt 
Stamford,    Uonreotiout;    that  he  knew  nothinf^   about   the  InstitutiftB 
ol'   th^    F^uit   in   Clilcago  urtil  karoh   23rd,   when  he  T^aa   inforaed  of 
the   fact  by  hie  Jdew  Yotk   oounael,   who  had   reoeired   the  uapere   from 
Chioago   attorneys  reprceentln;;  th  ■  garr.iaheea.      Yoet   further   sworo 
that  he  had   read  plaintiff's   ooffipl&lrt   carefully   and   that  plain- 
tiff 'b  claim  was   "vholly   fales  as  deponent   is  not   ln''ebted  to    the 
sal<^  plaintiff   in   sny  amount   ari   can,    and  will   prove,   upon   ths 
trial   of   thi?   miction,    tne  utter  falsity  of   any   sucii   claim'',    and 
he  prayed    that   the   Ju?<gm«nt  bs  vacated  on    ttit  ground  that   thers  was 
no    aervice   upon  him.      There  was   also    an   affidavit  of   the  deputy 
bailiff  who  purported  to  have   served  the  writ  on  Yost   and   the 
gaxnishees,    the   substance  of  which  was   that  he  had  not   served  Test 
personally  but  had  lef^  a  copy  of  the  writ   lor  the  garnishses  with 
the  garnishee  William  i^uentmeyer.      on    the    sacie  day  Yost's   couxissl 
made  a  motion   tuat  Ip&ve  be  given  him  to   file  a  special   apT)earanee 
and   that   the   Judgment  be  vacated.      On   the    saiiie   day  an  order  was 
entered  giving  leave   to   Yost   to   file   a  special   aopearancs,    and 
the  motior    to  vacate   the   judtsment   was   continued. 

Other  motions  were  made  and  orders   entered,    And  on  April   27 
ths   court   overruled  Yost's  aotioi.    to   vacate   the   Ju(ipm«3t. 

The   record  further  discloses   a  nui^iber  of  orders   and  motions 
requlrin,       he  garnishees   to   file   documents,    and    their  failure   to 
do    so   ui-.til    Dlaintiff     moved   that   they  be    adjudged  in    contec^nt   of 
court   lor    failure   to   comply  with   the   court's   order   to   file   certain 
doouHients,   Trhich  documents  were  later  filed*      Aovei.ber  2?rd  the 
case  waa  heard  before   the   court  without   a  Jury,      Abe   Cohan,   one  of 
the  garnishees,  was  discharged  and   judgment  was    entered  against 
garnishees  William  ^uentmeyer  a^.d   iielect  Operating  Jor..>oration   for 
♦2350.91.      December  1,    193If  ,    '^uentmeyer  and   the   Select  Operating 
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Cezporation   aArrAd  notlo«  thsy  a^r>efti«4  from   tha  judgirieiit  of  hmrt^ 
10th.  again»t  Yo»t    :jri'i    also    from   tht   ^ui^jment    enttrtd   a^Ainst   this 
»b  garnishees  lIoTember  23rd. 

Ibe  gariilshees   contend   that    the  court   err«d   in   refualag  t« 
quaah   the   serTlce   ol'  procOSS     en  Yopt    ani    to   Tuoate   tae   Judgibent 
entered   nt^iinst   him.      Vc   thirk   it  wouia    Berre  no   useful   purpose  te 
dleeuae    the   argument   of   couneel   on   this   question »    for  we   are  of 
•pinion   that    fincc    the   return   of   the  bailiff    Bpecifically    amoved 
personal    service  on  Yoet,   we   cannot   bbly  that   the   oourt   erred  in 
refusing  to   quash  the   sf^rvice  on    the  bacj.s  ol'   two  affidayits  -   one 
"by  Yost   and  the  other  by  the   depmty  bailiff.      In   tjiis   view,   obTi- 
oualy  the   Jud^ent   against  "Yoet  must    stand. 

Plaintiff    contends    the    evidence    snows   that  Yost  hud  a  writ- 
ten contract  with  the  gamislxee   Seleot  Operating  Corporation,  wherely 
Yost  was   to  produce  an    \ct   for  that  garnishee  at   divert   theatres 
and   for  which   the   garnishee   at&reed   to   pay  Yost   v40Q   a  week,    and   such 
eontract    is   in    the   record.      Plaintiff   further  contends   tnat   after 
the   service  of  the  garnishee   summons  the  Operating  Corporation  paid 
to  Yost,   under  the   terms  of  the  iFritten  agreeraent   above  iiiexitioned, 
^40C'  a  week,    less   sinall   deductions,    and  tnat   the   aggregate  amount 
of  those  payments  was  nore  than    the   a»ount   of  plaintiff's   juigisent 
against  Yoat.     While  on   the  other   side,    the  garnishees   contend,    as 
we  understand  counsel's  argument,    that    eight  persons,   including 
Yost,    toox.  part   in  producing   the   act  un».^er   the  Yost   contract,    for 
which   seme   of  them  received    '35   a  weeic,    otnexs  a  little  more,    leaving 
but   about   $55  or  |60   a  weeic   to  be   retained  by  Yoet      personally,    and 
that  while  1400  was  paid  weekly   to   ifost   or  his    repreeentative, 

garnishee   viuentmeyer.    this  was  mwrel^  a  meti^d   employed   as  a  matter 
of   convenienoe,    so    XA^t  one  person   a^one   could   si.^    uie  pay  roll 
and  not   each  me  ber  of   tae   act    oe   required   to   do    so.      >.e   t    ink  all 
the   evidence   is   to   the   effect   that  Yost   was  not   to    retain   the  #400 
•  week  but  was   to   pay  the     s.ven  maucers  of  hi.  troupe   t,.eir  weekly 
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8»)il«irle8,     Iiut  from  the   «Tid«noe   the  question  whether  tJie  weeJdj 
salaries  of  the  aeTen  meiiil^ers  of  the  act  were  lue  and   owing  trtm 
the  gan)lBhee   Select   Operating   Corporation,    or   rroB  Yost,    is 
uncertain,      OloyiousXy   tlie   Select  Operating   Cemoration   would  b« 
liable   for   the  weekly  salary   cominij  to  Yost   from  it,    nnd  which  it 
paid  out   alter   oervice  iji'    the  garriishee    suiu-ont,    but  what   tali 
amount   is  we   are  not    able   to   ascertain   from  the   eTidenee. 

We  are   further  of  the   opinion   that    the   Judt^^ent    against 
the   garnishee  (ij,uentiiieyer  is  not    sue'calned  by   the    eyidence.      On 
the   contrary,   ve   think   it    slnowB   that  (^uentmeyep  was   in  no   way 
indebted   to    the  dftfendant,   Yost,    jnd    the   jud^ent   against  hia  is 
reversed.      The  judgment   against   the  gari  ishee  Select  Operating 
Corporation  is  reyers^d  and  the  matter  rwDianded  as  to    that 
garnishee, 

JUDOilMT  AGAINST   iiUSHTMXTga.  WPTiRdSJ), 

JlTDJ^SiiT    AGAINST    OSLl^CT    OP'^RATIKG 
COPJfOKATlOli    Bi^V^Ria^  Aa-.D    irui    i.AUt3 
KEi.ANItSD. 

KcSurely,   P,    J.,    and  l-atchett,    J,,    concur. 
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ioK,    JUSTICB  O'COliiiOR  DELIVIRBD   THE   OPIAIOH   OF   THE   COURT. 

August   25,    1937,    plaintiff  brought   &n   action   u^ainst   de- 
fer;dant    claiming  that   she  had  sufl'ered  personal  injuries  through 
the  negligence  of   defendant  in  giTing  plaint llf  a  permanent 
waye.      Xhe  damages  were  laid  at  ;|1000;    September  17th  defer.dant, 
through  her  attorney,   Frank  W,    Brown,   filed   an  affidavit   of  de- 
fense which,    among   other   things,    denied    that   she  vras  negligent    in 
the  perfonuanoe  of   the  work.      October  11th  attozney  Brown   serreda 
notice  on  plaintiff's  attorney  that   at  9:30  a,  m. ,   vctober  15th 
he  would  appear  before  Judge  McGary  of   the  Municipal   court   ax.d 
ask  for  a  rule  on  plaintiff   to   file  a  bill   of  particulars,    for 
leaye   to  file   interrogatories,    smd  a  rile   on  plaintiff   to   answer 
thoBi,      October  15th  an  order  was    entered  postponing   the  matter 
to   October  18th.      October  Idth  an  order  appears  on    the   record 
striking  defendant's  motion    "for    vant   of  prosecution,    fPlaintiff 
responded.*"      The   same  day  attorney  Brown    served  another  notioe 
•n  plaintiff's  attorney  that  he  wouli  appear  at  9:45   a.   m.    on  the 
19th   of  October  before   Jud^^e  MeGary  and   ask  for  a  rale    on   the 
plaintiff   to   file  a  bill   of  particulars  within   5  days,    and  for  a 
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rul«   on  plairtiff   "to    answer   the    eet   ol'   interrogatoritB  har*ti<for« 
filed"  within   Q   days,      October  19th  an   order  wae    entered  poetponiiig 
the  matter  until   October   22nd   at   2  p.   m,  ^    and    the    record   then    shows 
19   interrogatoriee   filed  at    that    time,    -ixii   an   order  was    entered 
OTerruling  defendant's  motion   for  a  Bill   of  Particulare,    e:iving 
leave   to   defendant   to   file   the  interrogatories  inetantcr,    and  that 
plaintiff  be   required   to   answer   all   the   interrogatoriea   except   6, 
whioh  were   eptcifically  mentioned,  within    5  days.      October  27th 
plaintiff  filed  answers   to    the  interrogatoriea,   and  l^ove^-iber  2nd 
attorney  Brown   served  notice   on  plaintiff's  attorney  that   at  9:45 
a.   m,  November   3rd  ha  would   appear  before   Judge  ILoGary  and  move   the 
eoart  for  leave   to   file  an   "additional    set   of  intarr&gatoriai*   and 
for  a  rule  on  plaintiff  to   answer  t^iem;    the  notice   stated  a  copy 
of  the  interrogatoriea  was   attached  but  they  do  not   appear  in   the 
rooord,     liovamber  3rd  defendant's  motion   to   file  additional  inter- 
rogatoriea was  denied  and   the  order  continues,    "l^ow   cornea  plain- 
tiff's attorney  and  moves   the  Court  to   asseee  the   coets  vs  attorney, 
i\   W,   Brown,  whioix  motion   t)je  Court  orders   entered  and  postponed  to 
November  10th,   1937,   at  2  P.   k. "     2iiov«aber  10th  there  appeara  in  the 
raoord  a  petition  verified  by  plaintiff's  attorney  setting  up,    among 
ether  things,    the   filing  of   the   ault  on  August   25,    15  37,    the   ertry 
of  dafendsunt's  appearance  by  her  attorney,   Fruni  W,   Brown,   or.   Septen*- 
ber  17th   and   the   filing  of   an   affidavit   of  merits  on   that   date,    and 
that   the   cause  was   set   for   trial  liovember  1st;    tnat    afterward  irown 
presented  motions  with   the   intention  of   causing  delay  and  to  narrasa 
plaintiff  and  her  attomay  and   defeat   an   early  disposition  of   tha 
case,    and  that  to   carry  out  hia   intention  Brown  on  October  11th 
served  notice  on  plaintiff's  attorney  that  he  would  appear  before 
Judge  kcGary  on  October  15th   and  aek  leave   to   file   interrogatories, 
etc.,   and  for  rule  on  plaintiff  to   answer;    triat  plaintiff's  attowiay 
appeared  in   court   at   the    time   in   response   to   the  motion  and  inquired 
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of  th«  Minute   ol«rk  «T»eut  wh«n  the  matter  might  be  heard  and  was 
adTised  that  no   euol^  uuttter  was  on  his   call;    that  petitioner  re* 
mained  in   the   court   room  about   40  zrxinutee,   l>«lieTin>i,    tnat  ]irown 
would  present    the  motion;    tuat   the   clerk   adTleed   oouiiSel    tliAt   the 
motions  on   the  dally  sheet  would  not  te  oalled  that  day.      There- 
upon plaintiiT's  counsel,  who  will  hereinafter  te   reftrred   to   ae 
the  petitioner,   left   the   court   room  and  later  received  a  call   from 
the  olerk  of   the  court    that  defendant**  at  tome/  had  preacrited 
hie  motion  after  all  otuer  motions  had  heen  heard,    and  that   there- 
upon petitioner  advised  the   court  what  had  teen  done;    t.aa.t   the 
oourt  postponed  the  motion  until  October  18th,   plaoing  it  on  the 
oontestad   call  at  11   a.   m« ;    that  at   the  latter  time  petitioner  ap- 
peared, waited  for  the  motion  to  be   oalled,   and   the   olerk  ualled 
the  motion;    that  Brown  did  not  appear,    and   the   oottrt   struck  the 
motion  for  want  of  proseoution. 

The  petition  further  sets  up   that   afterward  Brown,    on   the 
same  day,    again   s erred  petitioner  with  anothsr  notioe   that  on 
Oetober  19th  he  would   appear  and   ask   for  a  bill    of  partioulars; 
that  petitioner  appeared   and  objected   to   the  motion   and.  the  matter 
VftS  postponed   to   October   22  at   2  p,   m, ;    txiat  on   October   22nd  he 
again  appeared  when   the   oourt  overruled  defendant's  motion   for  a 
bill  of  particulars  and  gave  defendant  leave  to   file   interrogato- 
ries;   that  Koveinber  1,    the   date  on  which   the   cause  was   set   for 
trial,  petitioner  was   ready  but  £rown   sou^^t  and  was  granted  a 
oontinuanoe   to  JKovember  16t^i;    that  ixunediately   tiiereafter  Brown 
again   served  notice  on  petitioner  that  he  would  appear  on  ^.oveaber 
3rd  at  9:45,    a.   m. ,  with  a  similar  motion,  requiring  plaintiff   to 
answer  additional   interrogatories;    that  Lrown   failed   to  place   the 
number  of   the  motion   on   ti^e  notice   served  on  petitioner;    the  peti- 
tioner appeared  and   spent  practically  all  morning  waiting   for  the 
motion   to  be   called.      The  motion  was   oalled,   petitioner   responded. 
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1»ut  Brown  Aid  not  appear;    thoreupon   tho  potitloner  adTlscd   th<« 
court  of  what  Brown  had  Iseen   doing  aiiu    the   court   adTlsed  hif»   olexlc 
to    tol  ©phone   Brown   to    explain   tho   reason  a   ol'  hio   failure    tc   pro- 
••nt  his  motion,   and   tuat   what  Drown   did  was   to   vex  and  harraoo 
petitioner   and   delay   the    trial   ol*   the   cause,    and   the  prayer  was   taat 
an  order  Toe  entered  aseesBing  the   costs   against  Brown,   ete. 

liovember  10th  an   order  wae    entered  by  Judge  itoC/ary  which 
reoitee  tixe   oo&ing  on   lor  hearing  ol'   the  motion   to   assoss  ooats 
against  Brown,    and  the   court  being  fully  adTisod,    the  motion  was 
sustained   and   the   oosts   assessed  at  |50,      ^overuber  16th,    the   record 
diaoloses,    the   cauee  was  heard  by   the   court  without   a  jury;    the 
court  found  in  favor  of  plaintiff  and  against  defwidant  kat  iiobin- 
son,    and  asBsesed  plaintiff's   damages   at  $200,      Al'terward  defendant 
made  a  motion   for  a  new   trial,   whicn   is  not   importarat   ir    tho  matter 
before  us, 

Norember  S2nd  Brown   caused  notice   to  be   served  on  plaintiff's 
attorney  that  he  would  appear  the  next   day  at  9:30   o'clock  before 
Judge  MoGary  to  present  his  petition,    copy  of  which  was   said  to  be 
attached  to    the  notice,    and  aslc     for  an  order  in  accordance  with 
the   relief  prayed  for  in   that  petition,     Jiiovetuber  23rd  Brown's 
petition  was  filed,   in  which  ho  averred  that  on  October  15th  he 
appeared  before  the  court  on  his  motion   for  rule  on  plaintiff   to 
answer  certain  Interrogatories,  pursuant  to  notice  he  had  given 
the  day  before  to  plaintiff's  attorney,    that  when  ho  appeared  in 
the  court  room  he  found   "that   the  court  file  was   short";      that  he 
went   to   the   clerk's   office   and  had   the  files   sent  up,    and   the 
notion  placed     at    the     bottom     of   the   motion  book;      that   tho 
motion  was   called  and  an  order  entered,    that  he  had  no  knowledge 
of  any  matter  pending  before   the    court   on  October  lath;    tuat  it  was 
his  understar.ding   "that   the   court    entered   a  rule  on  plaintiff  on 
October  15th,  when  the  motion  was  presented,"   to   ai.swer  tho  inter- 
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rogatorlea   and  did  not  learn  anything  to   the   coi;trary  until    the 
afternoon  ol'  Ootober  13th   "by  looking  at   the   I'ile";    th&t  he   iii- 
aedlatftly   served  notice  on  plalntll'l' '■   attorney  thai;  he  would  ay 
pear   the  next  day,   October  19th;    that  he   did  ao  uppear;    that  hit 
motion  was   continued  to  October   s:3nd,   whei    he   asked   I'or   a  rule   on 
plaintiff    to   answer   tne   interrogatories  and   I'or  leave    tc    ^'ile 
them;    the  motion  wac^  heard   and   the  order   entered   requiBi/.g  plain- 
tiff to  ftUiBwer  certain  of  the  interrogatoriet;    that   al'terwarA 
plaintiff  anijwered   the   interrogatoriee  tut    the   amswers  '.rere   euch 
aa  to  Make  it  neoee^ary  for  additional   interrogatories  to  be  :  il4d 
and  answered,   in  order  that  defendant  might  be  enabled  to  ^laice  a 
proper  defense;    that   on  aorenJocT  3rd,  pursuant   to  notice  ^i^en  pl«An< 
tiff's  attorney,  Brown  appeared  before  the  court  and  made  another 
motion  for  leave  to   file  additional  interrogatories,  wnic*^  was  de- 
nied;   that   at   t/iat   time,    "something  was   said  by   the    court   about 
opposing   coMti&el  awaking  a  juotion   to    assess    costs   and   that    the   saiJ 
motion  was   continued  by  the   court  until  Boveiaber  10,   1937,    ai   2 
p.  m, ";    that  on  lioveiaber  9th  Brown   called  plaintiff's  attorney's 
office  and  left  a  messgge  that  he  was  tioing   to   ooutiiern  Illlncis  on 
Iioveciber  ICth  on   a  suit    there  pending   and  would  r.ot  be  acle   to   be 
present  at   the  hearing  of   the  motion    to   assess   coEts  against  him 
on  the  following  day,  but  would  ask  for  i.  continuanct;    that  he   em- 
ployed attorney  Metzen   to   appear  in    court  and   ask  for  a  continuance 
on   the  ground   that  Brown  was    engat;ed   in  another  law   suit   down    state; 
that  Idetzen  did  appear,  made  a  motion  for   continuance  bat   uie  mo- 
tion was   denied  and  a  fine  of  $50  was  assessed  against  Srown. 

Brown's  petition   furtaer   set  up   that  Brown  was  representing 
another  attorney, who  was  advanced   in  years   and  not  in   aotive  prac- 
tice of  law, in  the   inatnnt   case,    ani    tnat  he   received  but   ^20 
for  his   servioea;    that   on  November  ?X)  h^  had  ocoajion   to  look  at 
the   files   in   the   clerk's  office   and  found   the'  petition   filed  by 
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plaintiff's  attorney,  which  w»  hare   aboTe  ref en ed  to;    that  £re«i 
had  no  knoTTlftdge   oi   the   existence   oJ'   the   petition   until   IG   «..   &« 
Hovemter  20;    that  no  notio«  was  glTon  hl»  of  the   fiiirv  ol    th« 
petition;    that  it  was  apparently  i  iled  "by   olaintirf 'e   attorney 
without  notice  of   ar;y  kiiid,    aud  he  had  not   been   giren   on  opportunity 
to  answer,    on^'    the  pruyor  was   that  the  judgment  asaessing  ^50 
aealnet  hin  l^e  yace-^ted  and   stft  aside.      JNoTember  23rd    ar.    order  wae 
entered   continuing  the  matter  until  December  Stn,    and  on   the  latter 
date  an  crier  was    entered  overruling  Brown's  motion   to   escpunge   th« 
order  of  l!«oveiuber  10th,    from  whioh  order  irown  prosoo  tet   thii 
appeal. 

Brown's  petition  w<i8   in   the  nature  of  an  answer   to  the  peti- 
tion  filed  by  plaintiff's   counsel   to   assess    costs   ajainst  Brown, 
and  when,   on  December   3th,    the  court  orerruled  Brown's  motion   to   ex- 
punge  the  order  of  ii;ovetaber  10th  assessing    costs   u.ji-f.inet  nlit,   we 
must   assume   tiiat   the   court    considered   the   allegtitiona   of  both 
petitions  as  well   as  what  h&id  theretofore   tul^en  pierce  before  uiiu, 
BO   that  Brown  had  a  hearing  on   the  merits. 

In  his  brief  Brown    says   that   the   answers  axade  by  plaintiff 
to   the  interrogatories  were   OTasive,  vague  an*!  uncertain,  maJLing  it 
necessary  for  hu     to   "present  a  t.oird  motion  asking  leave  of  Cv>urt 
to   file  additional    interrogatories";    that    this  motion  was  presented 
to    Judge  MoQary  but   the   "motion  was  denied  by  said   Julge  ■»  ithout 
reading   it  himself   and  without   allowing   said  attorney   to    state  wiiat 
the  motion  was.*      There  is  noticing   in   the   record   to  warrant    the 
statement   that   tlie   trial   Judge  d«nied  the  motion  without  knowing  what 
it  was* 

Rule   ?7»    of   the  kunioipal    court,    under  whieh   the   court   acted, 

provides   in  part    that  if  unreees^ary  and  vexatious  notions  ara  3&ad«, 

that 
the   court  may  require/the  unsuccessful  party  or  his  attorney,    if  the 

court   is   of  opinion    tliat   the  fault  was    the   attorney's,    pay   to   the 
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sucoeBsl'ul   party  a   bubi  not    eroeeding  $10   as   comperiBatlon   f^r  th« 
tiaie   afil   cxpeiise   incurred. 

In   oorit«nding   tnat    tnia   rule   ifl  void,    ooui.  eel    Bnyt:      "It   l« 
unreasoiiailjle  Leoaa«<*   tiiere   la  ioriown    to  b«   a  fliffarr^ncr   of  opinion 
aiuoiife  uien,"     We  thiiii   it   obvious   thie   oont«ntion   cannot  ba   eaatain«4. 
There  are  laauy  rulea  of   court   »ind   atatutei   as  well   ae   oplniorieth*t 
are    susoeptiblc   of  different   iaterpretatlone,   but    tnie   -Joes  not 
always   render   tiiem  void  or  uneni'oro cable.      But   counsel   further   con- 
tends  that  the  order  appealed  froit  should  be  rsTereed  eecaace  under 
the   rule,    coot  a   to   the   extent   of  only    AO    can  be   aB3ft?eed,   while   In 
the   instant    cast   costs   impoued  were  ^50,      We  are   also   oi    opinion    that 
this   contention   eannot  be   suet&ined.      We    iJkinJc  a  oorreot   interpreta- 
tion of   the   rule  is   that    the   court  Biay,    in   its   discretion,    i.-^oee 
ccrte  not   exc<^reding   3>10   as   coxupeneatioxi   for   the   time   and   esqpenss  in- 
curred  in   attending   court  on  motions   and   other  matters  which   seer    to 
bo  unwarranted.      And  if  a  nuiiiber  of    such  motions   iire  m.ade,    ttat 
fact    can  be   taker    into    consideration. 

In   the  instant    case,   we   think   the   facts    shown  by   the  record, 
/Which  we  hare   TtitY.PT   fully   set   forth,   warrant    the   court   in   aseeecing 
/    eoets  at   |20.      The   ection   of  defendant's   counsel   in   failing   to    appear 
to  present  his  motions   at   or  near   the   time    specified  in    tne  notices 
was  unwarrsnted,    and  his  later     motion  for  an  order  peru.ittine  hi» 
to    file   adiltional   interrcgetories  was  without  merit,      ilie   case  was 
8ir-3le   and   the   answers   to    the    interroeutories   theretofore   filed  were 
entirely  sufficient « 

Before   entering  Judgment   in   tiiis   court   for  4io,  wo   regret 
that  we  must    gay   something  more.      The   reply  brief   of  Attorney  Brown 
contains   scandalous   and    acarrilous  matter   reriecting  upon   the   trial 
Judge   and   opposing   counsel,    an   of  which   is  wholly  unwarranted.      It 
is   tue   duty  of   this   court   to  keep  its   records   cdean   and  free  froa 
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•  oanlul   oni   thtr«l*ore   the  r«Bly  l)rl«f  will    b«   8trlalt«n,      art«n  ▼. 
gltert.    137  U,    8,    51  "i;    Roy»l  Aycyium  v,  praexi,.    P-37    j.    3,    Wl; 
Rtiter  V.    Ill,   -Mat.    Ca>.    Co..    391   111.    App.    3-, 

Tiaw   jud:;;ent   of   th«  Munleipal    court  oT   Oilo^gO   la   r«djc»4 
from  #90  to   l'*^,    an  1   as   so  r9duo«d  tho  Judtpnent   ir  afflxmcd. 

JUDGli^KT  Afl'IiaUD  A3   RKDUC2D. 

JteSurtly,   P.    .T, ,    coneurg. 


JJatchett,    J.,    dlBsenting   in   part:        I      concur   ir.    the   order   strikAag 
the   renly   !~ricf  tut   tlr-rent    froi.    tJie   coaoiuslon   r«a«h«4 
that   fc  fine  of   >^0  "be  l.Tpoeed.      If  we   c-neider  £rowii'« 
petition   to  te   ic    tiio  nature   of  an  answer,   ibEueE  of 
fact  were  preeented  on  v.    ic^a    evidence   aiiouir;  iiaye   bean 
t^en.      *:verj   lawyers  are,   I   tuini,   ei.tiUed  to  due 
proeesB, 
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ISAAC  TREIHLIISI!   and.   JULI3T   3. 
J'KllUCLlliG, 

Pl'tintlffi, 

TB, 

JBAWiUHS  Bu'IiiJllilG,  IJiCOIlPORA 
LORAKZO  0.  DILKS,  and  ili5  I 
iJAXIOliAL  JjA^'K  hJ^T)  TRUST  COi| 
BOClQt'OKD,    aB   Sucoeaior   Iru 

Dtfendantt. 


BAWKlfiRS  BUILDIl^Q,    Ii;CO]iJ*OIiA.rED,    and 
THi;   lLl,Ii)iOlS  J^ATIOilAL  BASK  At  D  TRUST 
COiiPANY  OF  ROCKFOHD,    ae   ^ucceaaor 
TruBtiee, 

Appellant  B, 


Interloe^l.or7  Apptftl 
I'roik  ord«r  ol'  Uupeiler 
Court   0  1    Cooic  County 
d«nying  motion    to 
vacate   Int   rlooutory 
injunction. 
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MR,    JUSTICB  MATCincTT  IMLIVERED  THS  OPIl^IOl    OF   THS    COURT. 

Xy  tiiese   consolidated  appeals   (one   I'rci:.  an  order   entered 
April    33,    1933,    enjoixiing   tJae   del'e'  diOitB   te-porarily   ae  prayed,    and 
the   other  frou  an   order   entered   June   o,    1936,    de/iying   the  aiotion   ol* 
defendant B   to   dissolve   the   temporary  injunction)    del'endante   seek 
to  reverse  both  orders.      The  injunction  was  granted  on   the   oonipluint 
alone   «vhe    -^ay   r-l'ter   it  was   iiled  witiiout  notice   and  without  bond. 
The  order   denying   the  motion   to   disiuiss  was    entered   after  notice   .Jit 
hearing  axid   after  plaintiff  filed   an   amendment    to   the   original    ooa- 
plaint. 

The  facts   afe    tiiat   on   July  10.   1926,   iirnent   J.    JacKs-.n   and 
Carrie  I,    Jackson  were   the   owners  of   certain  preuises   in   uhicago 
located   at   tlxe   southwest   corner     t  AdaciS   and   Clark   streets.      On   that 
day   they   executed   a  99    year  lease  of   the  preuuses   xo   the  Adams-Clark 
lull.nn^   Corporation,    now   the  Barriers  Building,    Inc.,    defeiidant   in 

this   case.      On    the    sa^e   day  by  warr-nt^    *^^a    +i. 

u*»jr    uj  warrant  J    .^,eea   they  ccnveyed    the 

premises   to    the  National  Bank  ol   the  Renubii.      *        * 

«« ■•'^  WA    wie  «epuDiic,    trustee,    wicL   the 
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d«fendaJit,    IlliiioiB  Jr^mui.   suad   Trust   Coiapany  of  Mooklord,    &•   suo- 
etasor  in   trust,      Tne   trust    estate  irae   diridsd   into    5,OoO  units, 
and    certificates   oi   vvnersnip  were  issued   to    ths  beneficiaries  «! 
the   triist,   "wiio   becaiae   the   equitable  owners  of   tne  property, 

JSacia  plaiiJtil'f    in    the   ovrner   of   one   unit   oit   OJ'   the   5,000 
units   issued  for  the  whole  property.      The  lease  was   for  a  term  of 
99   years  from   June  1,   19  26.      The  yearly  rental   res  erred  was 
$276,000  plus   all   taxes  levi«d  against    tne  land   lor    ciny  ii-.proTe- 
ments  on  it.      The  lease  gare   the  lessee   tne   option   to  purcnase   the 
foe   (upon   certain   conditions)    for  the    siun  of  |5, 500, 000  plus  accrued 
rentals,    taxes,    expenses,    etc.      The  lessee  by   tiie   terms  oi    the   lease 
agreed  to   deiiollsh  the  building  then  on   the  preinisea  and   erect   a  nev 
building  free   of  lient,    to    cost  not   less   tnan  i^4, 650,000   in   aocord- 
anoe  with  certain  plans   and   specif ioations,      lue  lessee   erected  the 
building  but  has  not  exercised  its  option   to  purcnase.      The  original 
and    Rucceeeor   trustees   have   from   time   to    tiiue   disbursed  fuuds   to    the 
owner  holders  of  these   certificates, 

March  10,   1936,    the  lessee,  Bankers  iuildint.   Inc.  jti&iled 
to    the    successor    trustee   a   couuaunication  whion  is   r»ttacned   to    the 
bill    rvTii  marked  Bjthibit  B,      It   is   a   document   of   2^  printed  pa^es, 
purT>orte    fco    recite   the  history  of   the   building   and   the  purposes   for 
which  the  IzaiA  tirust   oertiilcates  were   issued,    ai.d  te   give   a  descrip- 
tion  of  liens   on   and   interests   in   the  leasei^old,    including   V5,uvX),000 
First  Ilortgcge  6^%  bonds,    $1,000,000   Second  i  ort.  age  leasehold   7X 
bonds,   $750,000   7;^  Debentures,   $682,595      7^^  uneecured  notes, 
|l, 000, 000  preferred   stock   and  $900,000   corjiion    stock.      The   coi-^uni- 
cation   describes   the   income   fron  the  building,    stating  ti.a-w   it  hae 
steadily  declined  from   a  peak  of  $1,449,667,83   in  19 5C,    to   a  low 
of  $815,386.9  5   in  1936,    rith   nn    increase   to   $853,975. 5o  in  1537. 
The   coiiiiuuni cation   j^oes   on   to    state   that   in   the   event  of  failure   to 
meet   the   full  payment   of   ground   rent    in   the  amount   of  $275, uOO   a 
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y«ar,    the   tru«te«  might  bo   obligiited  to    take  oTer   th«  prcoerty  9n 
behnlf  of  t}xe   oerti:l'loate  holders.      It    etatee   that   all    olassQa   of 
otmersliip  axoopt    the  holders  ol'  tne  l^uid   trust   cartirioaktee  h^Te 
made   radical    adjuatments  and   suffered   serioaa     o    sea,    nixd  in  viev 
•  f    all    the   clroumetsinces   the   letter   suggests  a  plan   by  which  the 
amount    to  be   diatributed   to    the  holders  of    the   certificatea  would 
be   |46  per  annum  instead  of  ^56   aa  heretofore,    the   difference 
available   to  lie  placed  in   a   separate   trust   fund   arid   ueed   to   pur» 
ohase   outstaiiding  land   trust    certif ioates.      Ihe  letter  tsoes  ou    to 
point  out   the    supposed  benefits  which  would   result   froiu   the  plaa; 
says   that   the    situation    seems   to   Justify   eaniest   consideration   of 
an   adjustxtioit,    and  requests   that   tine  defendar^t   succeseor   truetee 
submit   the  proposal   to   the  holders   of   the  land  trust    certiiicatet  at 
Its  earliest   convenience.      The    successor  trustee  did   this   in  a  prijated 
letter  directed  to    tne   oertifioate  holders,    stating  taat   the  letter 
embodied  facts   presented   to   it   in   a   series   of   cunferences  of  parties 
interested,    and   enclosing  a  form   of   consent   and   direction   for   ac- 
ceptance  of   the  proposed  plan   for   amendment   of   the  99   year  lease; 
gradual   retirement  of  outstanding  land   trust    certificates   and   the 
gradual   reduction   of   the  option   price   at  whicti   tne  Bankers  iuilding. 
Incorporated,  might  buy  the  property.      iTie  letter  concludes:      *If 
yott  approve   the  plan  you   should   sign   and   return    tiie  letter  of    consent 
in   the   enclosed   stamped   envelop*   at   once.      An    extra   copy   oi    the   let- 
ter of   consent   to  which   the  pi  sin   is   aopetided   is   e-iven   you   for  your 
attention.      We   shall   appreciate   an    early  reply.* 

The   complaint   alleges   tiiat   tne  provisions  of   the  proposed 
amendmt»jit   are  ambiguous,    vague   and  uncertain;    that   it   is   difficult 
to   determine   from   the   exliibits   the   exact   amount  of  rental   ^*ich 
would  be    r;uaranteed   to   be  paid  if   tne   amendment  was   adopted  or   to 
determine   the   amount   of  money  which  would   oe  used  for   the   retirement 
of  land   trust   certificates;    that    under   the  provisions   oi    tne   deolara- 
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tlon   of   trust   the  holders  oi    the  land  trust   oertiiioates   are  po*er- 
leee   to  prevent    che  approval   by  the   succeseor   trustee  oi'  t/ie  propcB«4 
amentiiuent   unless   an   injunction   issue   ar.d   tne  bill    ciarges  upon    lii- 
formatlon   anr"    belief   that   the  JiariJterB  iiuildinj;,    incorporated,    and   its 
agi'nts   and    serTarjts   are    endeavorinf,   to    ceoure   the   consent  of   the 
owners  of   tiie   lf..nd   trust    certiiicates   to    the   proposed  a««ndxuerit,    in 
an   attenpt   to    induce   the   Illinois  iintional  isonk  &  I'rust   Cenpaaj  to 
approve,    confirm  and  ratify   tne  proposed  amendicent    to    the  lease;    tnat 
by   subi.'iittlng   to   the  land   \,rust   certificate  holders   the  pr&posed 
amendinent   the   trustee  has  violated   its   fiduciary   duty   to   the  holders 
of   the  land    trust   otrtificates,    and   that   the  proposed   amendment    Is  a 
part   of   a  delllserate   scheme   on    the   part   of   defendants    to    create   a 
situation   in  vuich  tiie   defendants  may  unjustly  enrioh   themselves   at 
the   expense  of   the  holders  of  the  land  trust   certificates;    t..at   if 
the  proposed    amendment   is   approved,    irreparable   injury  will   result   to 
such  holders.      The   injunction   restrained  defendants   from  in   any  vay 
au. ending  the  lease. 

The   complaint    is   filed   in  behalf  of  these   two  holders  of   the 
two   units.      Other  holders  have  not   joined   althou^i   the   suit    iE    repre- 
sentative for   the  uee   and  benefit   of   other  nolders    similarly   situated. 
While  much   is   stated  by  way  of   conclasion    and   epithet,    and  while  Many 
technical  points   are   argued   in   the  briefs,    an   exaaxination  of   tne   reeorl 
leade   us   to    the   conclusion   that   the   actual    f.cts    set   up   in   the   bill 
are  not    sufficient   to   Justify   interferer:ce  by   a   court  of   equity.    Tht 
lease   does  not   appear  to   grant   arbitrary  power  to   the    trus-^ee   to 
consent   to   any   amendment   of   it.      The   record  aa   a  matter  of  fact   dis- 
cloBSs  no  more   than   the    subiiiission  of   a  pl^rja   to   the  liclders  of   the 
oertlflca'es   on    the  laart   of   the   trustee  witii  a  request   that    they 
either  approve  or    UsapTDrove.      There   is   a   sug^'estioxi   that   if   the  plan 
as    eubmitted   is   disapproved   the   trustee  may  iji    the   alternative   apply 
to   p.   court  of   equity  for   advice  with   reference   to   the   exeoution  ol 
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tht   trust.      Tiiir.   coia-n  very   far   J'rom  b«lnf:   any  action    that  would   Jus- 
tify fin   injunction.      On   thp   contrary  the   successor  trustee  ••ems 
only  to  be  vigilant    in  pprformlng   itn  duty.      The  nub   of   this  whole 
matter   app't^ara   to   be   that  plaintiffs,    owners  of  *\  v^ry    btikII   in- 
terest  ill   the   entire  preruises,    ooiaplain   to    the    court    that   the   trustee 
had   flubniittftl   a   olaxi    to    Uiaiu  for   their   acoeptanca  or   rejection,    and 
has   indicated  thai    the    situation   with  reforeiice   tc    its   trust    is   sueh 
that   it  may  be  required   tc    apply   to    a   court   of   equity  for   advice. 
While  many   technical   points  have   beei.   argued  with  numerous   citations 
of  authority,   no    oeise   is   cited   (and  we  believe  no   case  will   be   I'ound) 
where  a  trustee  has  been   thus   enjoined.      As   the  Supreme   Uourt    said  in 
Doose  y,    Doosji^y    3uO   111.    134: 

"An   allegation   of   conspiracy,    oollusion    aiid  fraud  nust    ahsw 
the  fxota  upon  which   it   ia  based.      The  words   tiiemselves,    unsupported 
by  frtOts,    are  mere  vituperation," 

The   court  erred   in  graiiting  the  tOL.porary  injunction;     It  erred 
in   denying   the  luotion   of  defendant      to   dissolve   it.      Leituer  plain- 
tiffs'   original   bill  nor  their    uii.ei»ded  bill  when   strippjd   of  nuro    con- 
clusions  show  any  facts  which  would   call   for   equitable   relief.      The 
Injunction  does  not  preseive   the    ata^ua.      it   destroys  it   ai;d  inter- 
feres with  the  discretion   of   the    successor    trustee   i:.    the   perforn-anos 
!    of  its  duties, 

llfie  orders   are    reversed, 

SXVSRfBI), 

kcPurely,    P.    J.,    and  C 'Conner,    J.,    concur. 
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SAifUBl.  LBVIiTS   and   G  'I<CO   IA1C»  , 
an   IllixiolB   Corporation,     y 

Appell/ei, 

vs. 


CITY   OF   CHICAGO,    a  Mun: 
fiorporation,    h>D'*AIlD  J.   MiA. 
kayor  d'  the   City  of   Chici 
and   J-^Oi-xuS  P,    ivLLMM ,    Gonuujjfefcioner 
of  Police  oi    the  City  ol"  ^licago, 
Appelli^ts. 
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KR.    JU^iTlCii  O'OOIJI^OK  DialVi?RKr   THS  OPIl'TCl.   GF  TJiE    COUKT. 

By   thiB   appeal    the  defendants,    the   City  of  ChicafeO,  kayor 
Kelly  anrj   ConuriisBioner   of   Police,   Allman,    seek   to    reverse   an   order 
of   the   Superior   court   of   Cook   county  entered  A^ay   6,   193d,    enjoining 
them  from   "seizing,    destroying,    converting,    cunfisc&ting  or  cther- 
wiBe   ir.terf  ering  witu   the   sale   arid  use  oi   the  devices  Jcnovn  as 
*Magio  Roll'    and    'Skill  Roll'",    etc.      The  matter   came  on   for  hearing 
ca  plaintiffs'   verified,    amended    co.dplaint   and   the   report   of   a  master 
in    chancery.      The   court    followed   the  master's   recommendation    and 
entered   the   restraining  order   coxaplained  of. 

The  amended    complaint,    in    short   eo-:ipasa,    aliSfces   taat  plain. 
tiff  Samuel  Levins  is   engaged  in   t^^e  laasiness  of  baying,    operating 
and   distributing   coin-operated  maciineo  and   devises   in  C. J, cage,    in- 
cluding devices   referred  to   as   "jiai^ic  x^oll*   aiid   ";ikill  Koll^;    tiiat 
plaintiff  Genoo   Inc.    is   eiigafeed  in    the  Tousiness  of  -lanuf acturing, 
selling  and  distributing   "ooin-oparated   service,   veiiding  and  amuse- 
ment  devices,"   two  of  ^hiou  are  known  as   "itagie  Hell*   aiid  "^ill 
Holl;"   tnat      in    experimentation   and  derelopiuent   it  has   ejqaended 
in    excess  of   ;5lO,oOO,    ani   also  has   invested  in  dyes,    tools,    etc., 
ipore   than  #5,000,    and   t>iat  plaintiffs,    uritll    interfered  witn  by 
defcndarita,    enjoyed  a  profitable  business   in   tae  n.anufacture   and 

sale   of   tne  devices;    taat   ths   "Magic  Roll"   consists  of  a  ilat 
surface   8  leet    4    incaes  long   and  23^  inches  wide;    tne   eutire  playing 
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surface   tilts   ili&lxtly  upward;    tii«  far   end    of  it   inolii»o»   akiiirpiy 
upward;    that    there   are  9  white   circular   spots,    arr-Uigtd   in   diau^ond 
faahion   on    the   inclined  portion   of   the  board;    the   Burl'aoe  belov    Uts 
white   spots   ie  higljly  magnetized  by   f;lpctricity;    the  plsiyijife,   sur- 
face  is   enoloeed  on   ita   two    eides   axif?    is  backed  by  wooden  boards 
extending  above   the  wooden    r.urfaoe;    t'x&t    the  Kaoe   is   play«d  with 
9  metallic  balls.      In   order   to   une   the   deTlve  a   coin    ie  inserted  in 
a   slot  located   at    the  front   of  tue   device  whicrx   causes   tne  9   balls 
to   be   released      lor  the  use   of   the  player;    the  player   tar:es  ons 
ball    at   a  tii^e   in  nis  hand   and  propels   it    along   the    surf^ice  of   the 
device  and  over  the  inclined  portion  of  the   sarfacs;    wh^i   a  ball 
hits   the  white   round   surface    epots   it   beooffles  fixed   arid  h<;ld  on 
the    apot  by  magnetic   action;    whetner  a  ball   becomes eo    fixed   ie   de- 
tersainod   by   the   ekill    of   the  player  because  th«  direction,    speed   arid 
'♦Entj.Lisu"   oil   a  ball,    us  deteriuined  by   the   niayer,    are    the   iletTmin- 
ing  factors.      At   the   far   end  of   the   device      is  ai.    electrically 
operated  scoring  rack  which  records  the   acors,    the  nuj&bers  corres- 
ponding with   tiie   spots   to  whicu   the  ball   beccmee  fixed. 

'Ihe   "Skill  Roll*   is  physically  mucii  the    same  as   the   "i-agic 
Roll"   hiid  operates   similarly,    the  fundaioental  difference  being  tnat 
the  bails  used   in   playing  the    "akill  Roll"  lodge   in    cups   at   the 
baci.  or  inclined  part  of  the  playing  field,      ^'he  balls  used  are 
wooden   ;^d  the   skill  of   the  player  deter  ines   the   cup   in  wiiich   the 
balls  lodge,    and   the   ecore   is    recorded   ii:^   aocordaiice  with  the    cup 
into  vhici.  the  ball  lodges. 

It   is   further  alleged   taat   the   e-asies  are   strictly  ones  of 
skill;    that   to    aoxiieve  j^ood   results   it   is  necessary   tnat    coor.iina- 
tion   be   developed  between   tne  nand,    the   eye   and   the  ..usclee  of   the 
pla>er;    tixat    tne   devices    "pa^'   out  notuifife.   to   anybody   at   any  tiae 
or  for    any  reason";    tka^t    t2x%y  deliver  no    uerchaudise   of   any  descrip- 
tion  and  ^^ive  no  prises  of   ar^y  nature,    and   t.iat   the   devices   are  not 
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in  violation  oJ'   the   Criixinal   laws  of  the   Statt;    t/»»it   iu  piaytng 
the  tj«me  the  player   ranploys  and  U8««  Tjraotloaliy  «Yftry  poixt  of  hli 
tody  and   every  Kiuaola;    tiiat   tAe  physical   b   r.etlte  de-irid  f/oR  the 
play  are  very  valuable;    tjiat    tae   sole   effect   and  pur.ooae  of  dtpoalt- 
in^T.  the   ciuia   in    the   device   la   to    r^leasfe   the  balls    so    that   they  may 
be  available    'or   the   a66  of   tiie  pl-^yor;    tiriat  b'jcause  of   tht  poael- 
bility  that   the  devices  mifeht,    thougii  i/riproperly,   be   classified  as 
bowling  gamee,   plaintiffs   requested   the  City  Cleric   to   accept   its 
application    (for   licenees)    witn   the   appropriate   fees,    lut    taat   the 
clerk  refused    to   accept   the  money   for  the   reason   tiiat   the   devices 
were  operated  with   a   coin    slot   and   therefore   in   violation   of   the 
ordinance  of   the  City;    that  Plaintiffs      ere   advir.ed  by  defei^dants 
that    tlieyi  would  not,    under  any   ciroumstances,    be  penaitted  to    oper- 
ate  th  '  devices   in   the   City  "bec;iuse   -iii^i'  wero   iu  vi&latior.  oi    two 
ordinsmcesj;    that  polico  officials   of    U-.e  city   entered  preiiiises   in 
Chicago    where   the  devices  were  Jcept   for  public   operation   of   the 
gauiies,    one   in   i.  drugstore   and  one   iii   a  tavern,    and  required   the 
owners    ^xid  occupants   ol   the  preaiissn   to    retuove   tiio  device;    that 
by  reascn   ci    such  illegal   acts  arid  tureats  plaintiffs  have  been  de- 
prived of  profits   they  otherwise  would  iiave  nude;    that   defendants 
pretend    to    justify  tneir   illegal   i-otg  by  reason   of  an   ordinance 
passed  Lay  o,   1936,   known   as   the   '•Bafeiateile   and  i^igeon   -ole"   oxdi- 
nanco   suid   wiotlier  ordinance  paeeod  January  25,    1937;    ti-.at    the 
playiTifc;  of   the   gamee  by  using   the   devices   does  not   in   any  way  tend 
to   disturb   the  public  welfare  or   to    create   a  nulsaneo  and  that   the 
ordinances   are  illegal    aiid  void;    that   the  playing  of   the   6a.-.es 
furci&tieo   oxean  and  wholesome  amueeiaent;    tnat   plaintiffs  have  been 
diBcriruinatcd   against  because  City  oilicialo  have  permitted   certain 
other   ooin-operr.t*.d   devices  wit^iout   interfering,    suca  as  player 
pianos,    ph  nographo,    tallying  mac   ines,    picture  mactiinee   and 
punching  bags. 

Pictures  of   tr.e    two   devices,    as  well    as    copies  of   the   tw» 
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ordlr.raio««   ar?>.   att  ■olie'l   to    nxi'l  m  id-t   apart  ol'   the    oompj.air.v,      Th« 
"Bagatelle   anA  Pigeon    iole*  ordinsince  providet,    320,    l«4Va,    J^«s 
Prohibited.      "It   sUkII  be  unlawful   i'oT  any  ueraoi.  to  keep  or  ue»  In 
•ny  plao«   of  public   resort  wltliin    the   city  of  Chicago   nr.y   tables 
or  implements   for   any   f  ttf.iC  of  bagatelle  or  pigeonhole, 

"The   tomi    'Bagutolle   cr  Plgecnhcle*    as  ueed   in   thla  article, 
Iftall  mean   a  game  played  with   'uny  number  of  balle   or   epherea  upon  a 
table  or   board  harin^-  holes,   pockets  or  cups    into  which   such  balls 
or  spheres  may  drop  or  become  lodged  and  having  arc  es,   pins, 
and  eprix^Ei,    or  any  01    theni,   to    control,   dtflect  or  impede   ths 
direction   or   speed  of   the  balls  or    spheres  put   ir  laotion  by  the 
player,    ar.d    siislII   include  the  modem  variety  of  iiagatelle  or  Pigeon- 
hole  ooiuiaonly  known   as  pin  games."      The   ordinance   txien   defines   a 
•^)laoe   of  public  resort"   «n.<S    i-'i   th»   instant    case   t.iere   is.   no    con- 
tention  that   the   two  places  mentioned  in  tue  bill  where   the  devioes 
are  located,    are  not  places  of  public  resort.      The  ordinance  further 
proTidee   that  whoever  violates  this  proviejion   snail  be  fined  not 
lees  than   !!(10  nor  more   than  #200   for  eaon  offense  and  it   is  made 
the  duty  of  every  policemsn  rho    sees  any   table  or  impl«uent  kept 
or  used   in   violation  of   the  ordinance,    to    seize   it   and  upon   convic- 
tion of  the  keraper   thereof,    such   table  or  impiwaent   so   eeised   shall 
iDe  rt«?55troyed» 

The  other  ordinance  meitioned  in   the   coaplsint  prcvidot, 
"Automatle  amueement  devices  prohibited.      It   shall  be  unlawful   for 
any  person,    firm  or  corporation  to  keep,   or  cause  *ny  of  Lij  or  its 
agents  or  eaployees   to   keep,    for  gain   cr  pvoiit,    iron:  operation, 
any  amusement   device  the  operation  of  which  is  governed  or   controlled 
by  the  deposit   of  a  coin   or   token," 

Counsel   for  plaintiffs   in   their  brief   say   uxat.    "Upon   appeal 
fron  an  order  granting  ar    irterlocutory  injunction  waere  no   answer 
ha.  been  filed,    all   alle^jatlon.    ox"   tixe   complaint  well  plraded    ar. 
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taker*   aa   true,    wid   tbe   revlflwirj^   court  will  not  pass  upon   th«    Buf- 
fleieiic:^   of   the   oomplfcint  or  the  nerlte  of  th»   caaa,   but   if  the  oo»- 
plalnt  preeer.tB   circumctcHceB   ahowliii:   that   plaintiff  wlli    prcba\;ly 
be    entitled   to    relief,    the   temporary  injunction  will   not  be   die- 
turbed. "     la   support  of  this,    oounael    cite  a  nuiTib«r  of   cae*»«  deoide4 
■fey   this   court   and  by  our   Uupreme   court;    "but   in   none   of    theci  rrae   an 
Injunction   ecufixit   to  prerent   officials  from  enforcing  em  orAinarice 
«f   a  municipality.      In  McLou^;all  ▼.  Woods.    247  111,    App,  ,    17t,    rhioh 
wao  an  appeal  from  an  interlocutory  orler  appointing  a  receiver  and 
granting  a  temporary  injunction  upon   the  recomuendatior    o:    a  master 
In    chsuicery,   ^e   said   (p.    172):      "In   appeals   from  interlocutory  ordea 
It    ig  not   our  province   to    deteriiiine   the    ri.ihts   of   the  parti**   in 
the   aub.leot  matter  of   the  litigution,    but   simply   to   deteriuine   from 
th«  avemients   of  tlie  bill  whether   tue  part/  probably  is   eii titled  to 
the   relief   sought,"     Vor   the  purpose   of   this  decision  we   shall   as- 
•uae  the  proposition  advaneed  by  counsel   for  p   aiiitin's  is  appiic&blt 
here. 

Defeiidants  predicate   the   autiiority  of    tiie   City  Council    of 
Chicago    to  pass   the   ordinance   in   question  by  virtue  of   Sec,    44, 
Art.    5,    o'iap,    24,   111,   K«v.    Stats.,    1937.      By  article   5   :.n3    sec, 
44  ol    that   article,    city  councils  are  given   the  power  ".o  license, 
regulate,   tax  or  prohibit   arid  suppress  billiard,    bagatelle,  pigeon- 
hole,   or   any  oxher  tables   or  implements  Jcept  or  used   for  a  similar 
purpose   ii.   any  place   ol  public   resort,    pin   alleys   and  bail   alleys.* 
By  Sec,    1949a  of   the  ordinaaee   in   question   it  was  made  unlawful   for 
anyone   to   keep  or  use    in   a  place  of  public    resort  within   the   city, 
"any   tables   or  implements   for   any  g-ame  of   bae,atelle    or  pifeeonhole", 
•nd   those  terms  were  defined    oy   uie   ordinance   to  aean,    "a  sam* 
played  with   any  number  of  balls   or   spheres   upon   s    tatle   or  board 
having  noles,   pocicte   or   cupe   into  wnich   such  balls   or   spneres  i^y 
drop   or  br-come  lodged  and  having   arclaes,    pins,    and    springs,   or  any 
of  them,    to   control,   deflect  or  impede  the   direction   or   speed  of 
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the  "bwll*  *   ♦  ♦   *n1   ehall   inoli-'.ft   th*  modem  Tarlety  of  ^*tti*t«ll« 
or  Plfteonhol**   known    -»■  pin    «:ajneB, 

Plaintiff*   contend   (l)    that   the   two   At^vicf^e    in   ^aettlon   do 
not   com*  within   the  p-rrl^w  of   th«  Bagatelle  or  Pi^'.-soniaol^  ordln'ai««; 
(2)    that    ty\f>  nrrllnanoe   in  •'roid   ae  Ti^ein^j;  ttyond   the  Tio^mr  conferred 
upon   City  Oouiieiln;    (3)    that    the   ordirrmce   la  unconstitutioridkl   he- 
CAuae   it  attempte   to    ornate   an   arhitrary  diacrlmlnatior  between 
bugatelle  and  pigeon  hole  gameo   and  other  g&i  ee  cf   the   ■ane  claaa, 
in  violation   of   the  14th  Amendnaent   of   the   Jnited  btatea  Constitu- 
tion  and  of  Art.    2,    seo,    2,    and   art.    4,    nee.    22  of   ^he   tonatitation 
of  Iliitioia;    eind   (4)    that   It    is  unconstitutioxial  tecauue   it   deprirai 
plaintiff*  of  private  property  without   <^\x^  proceaa,    if.   violation  of 
the   United  3tat68   auA  Illinois   Conatituticna, 

(l)      It   la   said   that    the   d;!:vic8    *^i^c^ic  i^oll'  aaa  no  holat, 
poo?!:9ta  or   uups   into  'Tiiici   tha  balla  may  diop   or    oecoiiie  lodged;    that 
neit  ler  of  the  devicea  has   arohea,   pins  or   springs    to   coxitrol,   de- 
flect  or   iLipedft   the   direotion   or    speed  of    balla   and   taat  neither 
of   them!   is   a   "pin   gane,  •*     Ae   tixink   tlnis   conteiiiioii   oaiuiot  be   eas- 
tained.      The   iitatute,    seo.    44,    i.rt.    5,    eiiap,    24,    authoriaea   City 
oounoils    to   retulate   or  prohibit   "cillii.rda,   bagatelle,    pir;e3n  hole, 
"or   any   otner   tables   or   iauploiueneta  kept  or  ur.ed  for   a   fsx^alar  pur- 
pose   in   aay  place   oi'   public   resort,"      Theae   apcoificatione   of  whet 
may  be   regulated  or  prohibited  by   ordinaiioe  are  not   jlLI    inclusive, 
beoauae   City   oouncils   are   authorized  not   o-"ly   to    regulate   or  prohibit 
the  lOiattera    specifically  mentioned   in    the   section,    but   aiao    "any 
other    tables   or   impleuiOiita  Kept   or   ueed   lor   almilar  purposea."     \fe 
thini;   tli6   devices   in   question  riay  properly  be  .leld   to   fall  within 
the   classification,    "tables   or  ot:.cr   implenenta  used   for  a   siitilar 
purr.or.r-.«      City  of  Chicago   v.    heu  Alpert.    Inc.,    368  111.,    2S2. 
In   that    cufc*    is  was  ixeli   tnut   tha   statute  w.iich   auttiorites    cities    to 
direct    the   location   and   to   resui£.tc   ths  use  and   eonatruction   of 
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garap«0  wa»  a  Talid   exercise  of  the  police  pow«r,    nnd   that  under 
such   a  Btatute   the  City  had  power   to  pass   ari   ordinance   to   re^^julate 
the  public  garage  busineee   and   to   impone   an    innpection   or  llc^nne 
fe"^  J'or    the  purposf'  of  rendering   euoh   inspection  Talid.      And   that 
the   ordinttnce  which   d«8orib«d   a  public  garags   "as    'any  building, 
structure,   prwrnisee,    enoJoeure,    or  other  placs'**-*  within   the 
o:*.ty,   V'There   two   nr  more  automobiles   are    stored  or  parked,"   included 
the  parkiiig  of  uutoiuobxles  on   a  raoant  lot   or  open   space  for  hire. 
It  vri.t  there   contended   that   a  Vcicejrit   lot  was  not   a  g&rage,   but    the 
Supreru<i   ocart    said   the    oontontion   could  uot  be    suutHlned,      i'hs 
court   as.ld    (p*    286):      "The  General  Assembly,    in    Uie   quoted  delega- 
tion  of  pov/er,    did  not   define    '^iArafces'    tliereby  lirdting   tJie   aut.ority 
dclee.utv>.d  by  usJ^iiig   the  word    'garages'    a   static  or   iorniant   concept 
rendering,  citiaa  luipotexji.    co    cope  with  the    aTercnanging  cotiditions 
of  1  rtio'oile  and   ooifiplex  society.      In   short,    cities   and  Tillages   are 
not   reatrifited,    in   directing   the  location   and  regulating  the  use   ^d 
conatructiou  of   garages,    to    such  premises   as  loay  haye   eonfomed   to 
the   accepted  popular  definition  of    the  word    ♦garate'   in  1611,   wh«n 
It  'vas   incorporated   in   ti^e    atilate.      Conditions  attending   the 
storage   and  parking  of  automobiles  in  metropolitan  areas  today  are 
vastly  different   from   those  preyailing  a  quarter  of   a   century  ago 
whan   the   Stute    empowered    cities   to   rtgulste  and   licenee   gaates,*** 
The   t7:prcES  pov,(er   to   regulate    the  ust   su-d    construction  of  g&ragea 
is    yufficiontly  conipreheUBive    lo   autncriae    cities   and   vil.^jes   to 
iictnre  open-air  as  well   ae    closed  public   garages,      a  legit lioate 
exercise   of    this  power   is   iotiaune   from   constitL;tionai    assault." 

(?)      From  what  we  hare    said  we   think   it   follows    t^at  undsr 
th«  proTTisione   of   sec.    41,    art.    5.    of   the   Cities   and  Villages  .^ot , 
pc^er  was   conferred   on    the   City  of  CUcago    to    enact    tae   oriinancs 
in    question.      The    two   devices    and    the   g«..s   tc  be  played  by   the 
use  of   them  are   sufficiently  similar      to    thos.  mentioned  in   the 
•  ection   to   fall   within   it.  nrovinions,      Alt^ou..   the  gan^es  in 
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flue.tlon  «.  not  pl9y.fl  ,1th   ..  c,.,   w-   think  t'.,  <llrt-,r«..  u.   tt* 
B,nn»r  of  playing  the  g^,,  i,  rot   of  controlling  l«,-,ort«.,.. 

(3)      Coun.ol   for  plaintiff.  farth«r  oontwn   thot   If  It 
.hould  b.  hold  th«t    th.  City   council  had  not   «c«^d.d  the  pow.r, 
grated  it  iy  the  St.tut«   in   enaoting  a,e  ordln«.c..      it  M.utt  t. 
told  that    the  ordina.,c.   lo  Inraid   .,  .n   «con,Mtutlor,.l   ..orol.. 
of  power  era,,ted   to   th.  city,   beo.u-   th,  ordl„..e.  a^..  .„  „,i. 
trary  cX„.if Ication   ih    tnat  it  prevent,   the  pl.yln,  of  ,^..  ,y 
the  uee  of/two  devioe.  in   ,u„tlo„.   but   .oa.  not  ,roMbU    th.  play- 
Ih*  of  billl„d..   *«,at.ll.,    pigeon  hole,    etc.      In  mii:K<L.iJLM.- 
H»24-V.„0iter.    ,96  lU.    70.    the   court  held   that  «,   ordin^o.  pa.e.d 
by  the  vir.a,.   offic-.au  «hi=„  prohihited   «.e  playing  of  .1111^4. 
»*  Kool,  .a.  authorl.,d  und.r  ,eo.   44  of  .rt.   5.  .hioh  „  ha„ 
,u,tM.      'e  -..t    con.tr.»   th.  xaw  a.  ,.   fl,a  it.      ..  .a«  „.t..ln, 
».   .0  .1th   the  .Udo.  or  ..,iedo„  of  ...   aot  of   the  X.,i..,tur.  p. 

Of  an   ordinance.      Courts  have  one   function      ^h*  i       •    . 

i  unction,    the  lefeislaUv*    nndiem 
another.     V.'e   think  it   cannot  be   said   thr      v..        ^- 

SRia    ths,.   tno  ordir.anoe   ie    so   arbi- 
trary as    to  Eiake   it   invalid,      Ar^^    the   l^rf      i-     •.   - 

^   ^•'^    ^'*^^'    ^^    ^^   ce   a  iuct,    that 
«..  .it,  ha,  not  pro.lMt.d  U.  piayin.  of  other  .....  a.    ,a.y  «i^, 
b.  or.i.oho.   do  ^d.r   th,  authority  gr..t.d  .y  .eo.    «..    doe.  „.» 
»a.e    th.   ,rdi..,ce  .o   uhr.a.o,.a.Xe  ..   to   re^c'er  1,   my^i,        -„. 
ordln..e.  mcu,..  certain  ta.x..  or  i,.pxe.„t.   «.ioh  th.   'ity 
"uncU  .„,   the   oo,.r  to  prohibit    the  ..e   of  1„   t.e  pXayih.  of 
«-..    ..   th.  f„t    that   it   did  not   ..erci.   .X   the  po«r  gr«.t.d 
to   i      c.nnot  ^.  avalxod   of  bypX.X„tiff.   to   their  ad,..a..  here. 
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9ii.i    »:i   ^oi' 


&£,-; 


Ji^r  i 


'fiat  grti-fnltilv  to'i  l««flw»fc! 


'OB 


UuUl^^  'to  fc«ii»^»  ••'^  '^•^^ 


iny^lid  in  not  applying  to   oarteri  u.infc   small  T.hlcle..      Tn%  court 
there,    in   anriouncinii  «Wie   principle   of  law   inTolTed.    said  (p.    Bl?):: 
••It   i»  well   established  tuat  the  question  ef  making  claeeif  ieationt 
for   the  purpoce  oi   enaotinfe  law*   over  matters  within   its   Jurisdio- 
tion   is  primarily  lor   the  legislative  departxuent ,   and  it   can  becwoe 
A   Judicial    question   onlj    when    the   action   ol    tae  law-uiaJcinK  bodj  is 
clearly  unreasonable,    arbitratry   aJQd  discriminatory.      i>efore   a   court 
can   interfere  wlta   tjiC   iepisiative   jud^^nent    it  must  b-    ^able   to 
say  that    there   is   no  fair    reason   lor    the  law   that  would  not   re- 
quire with  equal    loroe   its   extension   to   others  whoB   it   leaves  un- 
touched."    In   tne   instant   case,   «e   think   there   ia  no  unreasonabl* 
elaesil'ication. 

(4)      In   support   01'   the   contention    that    the  ordinance  de- 
prives plaintiffs  of  private  property  without   due  process,    counsel 
cite  City  of   GhicaKO   v«   Drake  Hotel   Co. ,    274   111.    408,    and  other 
oasee.      In   tirxat   case   it  was  held   that  an   ordinance  of   the   City 
which   sought   to  prohibit  dancing  in  a  restaurant  wuile  it  was  open 

for  r4fresliment8  unlesB   a  fee  was   charged,      as   invalid  beoaase   the 
legislature  had  not   the  power   to    confer  upon  mcjaicipaxities  autnority 

to  prohibit  amusements  wldoh  did  not   come  within  the  legitiaiate 
power  of  the  police  povrer.      In   tliat   case   suit  was  instituted  in   the 
Municipal   court   of  Chicago    to    recover  a  penalty  for    the  violation  of 
the   ordinance.      A  hearing  was  had  upon   the   defendant's  motion   to 
•trike  plaintiff's  statement   of   claim  on   the  ground   tnat  it  did  not 
state  a  cause  of  action.      Upon   the  hearing  of   tne  motion  it  was 
stipulated   that    the  motion    be   treated   as   a  motion  by   the   defendant 
at  the   close  of  all   the   evidence   to   direct   a  verdict   in   its  f£.vor, 
and   the   following  stipulation  vas    signed  by  tlie  parties:      "It   is 
hereby  stipulated  and  agreed  by  and  between   the  parties  hereto,   *♦ 
that    the    deferidant  **    is   the  tianager   oJ    a  restauranw   and  peniJ,ts   its 
patrons   to    indulge   in   dancing  while    the  **   restaurant   is   op  ex.    to 
the  general   public;    that  ♦*   defendant    charges  no    adEiseion   fee   of  any 
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kind   to    ita    said  restaurant   and  none   lor   vn«  privilege  of   aanoing; 
♦  ♦  **thn,t   the   dwiclng  perraitt«d  *   *   *  haa   b««i   and   is  orderly, 
dignified,    quiet,    roapectatle,    decent   aiid  peaoeiul   aad   in  no    aens* 
inJuriouB  to    the  putlic  morala,   wellare  or  r.ealth   ^d  lu  no   aenaa 
ia  u  public  nuiaanoe,"     The   court  haid  tha   atatament  ol'   claim  in- 
BUfl'icient,    t^ntered   Judgment   aocordinaly,    and   Uie   Jity   proaaeuted 
a  -writ  of  error  to   the   Supreme   court*      xhe   court    said   tne  anly 
question  vaa  whether  the   City  poseaaed   the  power   to   paaa  tne  ordi- 
nance which   defendant  waa   charged  with  Yiolating.      ine    atatuta   in- 
Tolved  waa   sac,    41,    article    5,   of   the   Citiea  and  Villagaa  aat, 
which  confers  on  City  Counoile   the  power  "To  license,    tax,   regulatf » 
suppreas  or  Tsrohihit  ***   theatricals  and  otner  axaibitiona,    anowa 
and  aiaueeiaenta. "      The   court    said   that   the   ordincUice   related  only   to 
amusements   "'oflered,    operated,    preeentsd   or  exhibited   for  gain   or 
for  admiaaion    to   wnich   the  public   is   required   to  pay   a  f ea, '   and 
does  not   apply  to   amusementa  where   tixe  public   is  not   required   tc   pay 
any  fee  or  eompenaation, "     Continuing  the    court   said   (p.    412):      "Iha 
matter  here  preaented   for  deter^-.ination,    therefore,    reaolrea  itself 
into    the   question  whether   the    city  council    of   tne   City   of   tJhicago 
haa   the  power  to   prohibit   dancing   in   reataurents  by   the  patrons 
thereof  where  no   fee   is   cnarged  for   the  privilege.      The  queat^n 
whether  the   city  council  haa  the   power   to   regulate  dancing  in   cuoh 
reataurante  ia  not  preaented. 

"i'or  the  purpose  of   this   decision    it  may  be    conceded  that 
the  legislaturs  haa  by  clausa  41  ^^^^   attempted  to    confer  upon   ths 
eity   council   the  powar  to  prohibit   amuseiaenta  and  that   dancing  is 
one   of    suoh  amusamenta.      The   legislature,   however,    could   confer 
upon   the   city  council  no   greater  power   than    the  legialature  itself 
possessed,    and  we  have  recently  held   tnat    'the   legislature  had  not 
the  powar   to   paas   an   act  prohibiting  all    amusements,    tut   only   such 
as   oaBie  within   the  legitiu^ate  axereise  of   taa  police  powar,  »■ 
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(p,    413}!      "Th»re  Is  nothing  n^oeaearily  harmful  In  -permitting  th« 
patrons  ol*  n  restaurant    to    danoe  whil*   the  reataara/it    La  op«n   to 
th«  general   nublic  rb  a  plaee  wnere   the   public  may  puronaae  refreah- 
laentc.      On    tue   ooiitrary,    tiie   evldeiice  here   anowa,    and   the  nuulolpal 
court   I'ound,    that   dancing  aa   couduuted  ***   always  hae  been   and    la 
'orderly,    dignllied,   quiet,    respectable,    deoent    and  peaceful'    and 
in  ne    aenae  was  or    is   a  public  nulaanoe,    and  was   and    is   a  reasonable 
and  hamiless  metiiod  of  amui^eiuent   lor   the  public   in    said   city.      Be- 
cause the  privilege  may  be  abused  ic  no   reason  why  it   shall  be  de- 
nied." 

In   the    instant   case   there    is  no    showing  by  allegation   or 
Otherwise  tuat   the  operation   of  the   two   dericea  in   question  la   "in 
no      eeuec   injurioue   to    the  pAblie  morale,   welfare   or  health   and 
in  no    eersc    is   ei  public  nulsanoe,"    as  was    the   fact    ir,    the  Drake  Hotel 
ease.     Whether   such  facts  may  be   adduced  on   the  hearing,   obviously 
is  not  beforA  ue.      In    these   circumstances  we   cannotsay   that    the 
action  of  the   City  council   in  passing  the   ordiiiance  was   bo   arbitrary, 
capricious   and  unreasonable   as   to   warrant   us  in  adding   the   ordinance 
invalid* 

Plaintiffs  further  contend  that  the  ordinance  which  prohibits 
the   operation  of  an   amuseirient   device  which  is   controlled  by   the   de- 
posit  of  a   coin    is   invalid,   because   it   creates   an   arbitrary  discrlai- 
ination  between   those   devices   operated  by  a   coin   and    those   not   so 
operated,    deprives  plaintiffs  of   their  property  without  due  process 
and  is  "beyond  the  legitijcate  exercise  of  pclice  power.      *e  have  above 
quoted   the   applicable    section   of   the   ordinance   on   amusement   detiees. 
The   source   of    the   City's  power  to    enact   the   ordinance   is   claijaed  by 
virtue   of   sees.    41    -jnd    5J  of  art.    5,    cl:.a?.    24,    111.    Rev.    Stats.    1937. 
By   eec.    41   City   councils   are   e:iipowerod   to   license,    tax,    regulate, 
adppress,    e-ilrc. ,    "shows   and   auiuaementa"   'in.'v   to   revoke   such  liceneea 
at  pleasure.      And  by   sec.    58,    Ho   regulate  places   of  amusement." 
And   counsel   for  plaintiffs  point   out    that   in   Uondon  v.   Yillai^e  «^f 
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.Tttreat  :v»rk,    273  111.,    ^^13,    It  was  heli   that   an   ordlnane*  of   th«  Til- 
lage wnlcla  ijrohi"bite<J   the   oonduct  of  a  i^olt  cour««  wltnout  a  licmaa, 
to   which  fin   aAmloslon  wan    charged,   wae   lnvaJ.ld  for  want  of  power, 
and   tnat    'Volf  ***   arid  o  tiier  llite  gatf-ee  "bear  no  Xixeneaa   to  pablio 
shows   and   awuBementi  ol   tne    saibe  nature   aa   tneatricale,    and   therefor* 
it    cajinot  toe    ^aid   that    the  iegialatiTe   intent  wae   to    Inoluie"   golf 
'*a8    autojecta   or  objaots  of   tasuLtion.**      Uounael   furtiier   aay   thaf'kasio 
Roll'    and    *Skill  Holl'   'by  no    atretch  of   the  Inmaglnation   ean  lie   oalled 
gambling?  devioea",    titing  t^^ueation  Gaaie  Co*.    Inc.    v.   i^loner.    273  111. 
App.    187,      Wiile    counsol    for   defendatit    say   "the    contraptiona  of 
plaintiffs   serre  no  uceful   purpose,   but    atiiuulate  and   exicourage 
gamtling,    and  rxe  readily  adapted  for  the   t.ivint  of  prizea.      io  pro- 
mote  the  general  welfare,    and  under  its   general  police  powera    the 
City  Council    is  not  impotent    to   deal  with   tliese   devices  whicii    entie* 
children  vsid  weak-minded  adaits  to   t>;ai&ing   and  the   squandering  ol 
their  money. 

"JPailure    to    enforce   an   ordinance   against   all  persona   affected 

by   it   does  not   invalidate   tne   ordinance, "     And   counsel    contend   that 

both  deyioea   come   squarely  witnin   the  provisions  of    sec,    1393a  of 

the   ordinance.      On   this   record  we   are   unaLle   to    say   that  because 

the    two  devices   require   the  placing  of   a   coin  in   the    slot   to   obtain 

the  9  balla  rather  than   to  have   the   player  obtain   the  balls  by   e,iving 

a   coin   to   an    employee  of  plaintiffa,    the   ordinance   is  violated;    on 

the   contrary,    we   think    that    if   such  a      construction  were  placed   upon 

auid 
it,    the   ordinaiice  would  be   unreasonabi^e/invalii. .      Wnile  it  may  be 
that    the   operation   of   the    t^o    d-^vices  nay   stoj^uxate   said   encoureige 
gEuabling  and   induce   children   and  weak-itinded  adults    to   gamble   and 
9qur.n4er   tli-^ir  money,    in  ^h.tor    view,    obviously,    the    ordinals ce   as  well 
as   the   crliiiinal   laws  would  be  violated,    yet  we   think   any  facts  bear- 
ing  on    ?uoh   q.iestions    shoulri    be  lelt    to    a  hearing   of    the   caee   on   its 
merits,      rolice   and  officials   and  other   city  officials  ougnt  not    to 
be    enjoined   from   enforcing-    city   ordinances   except    in   a   clear   case. 
*e   think   the  order  appealed  from  was   iiaprovide-tly   entered 
and    it    it   reversed, 

OKD&B.  iaSVSRSuSTi, 
McSurely,   i\    J,,    and  iLatchett,    J.,    concur. 
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FRANK  F,.   KHSl^aiB   et    al. /. 


Appeal   of  HAROLD  LEDERER,  jLEOK 
LEDEHER  and  ELUitJ  LEI^HER;    aa 
Trustees,    certain   def*ndant«, 

Appeliaiits. 


i/i^ocuTomr  lAPVsiL  ntm 

)P   GOOK    OC'iJMTY, 

296  I.A.  645' 


ItLR.    PRESiDIl^G   JUSTICE  MoSaRKLY 
DELIVERED   THE  OPIiaOL    0?   THE   COURT. 

This   is   an   interlocutory  appeal  by   certain   defaniantt  from 
an  order  appointing  a  receiver  in  a  foreclosure   suit. 

The  appointment  was  made  upon   a  verified   conplaint   of  the 
plaintiff  whicsh   etated   that  on  February  1,    1927,    one  Frank  Hense, 
being  indebted  in   the  principal    sum  of  $210,000,    executed  his  bond! 
for   this  amount  and  a  deed  of  trust   conveying  certain  premises;    that 
#40,000  of   said  principal   indebtedness  has  been  paid;    that   ther« 
is   default  in    the  payment   of   the  principal    sum  of   |10,000  which 
matured  August  1,   1932,   also   interest   coupons  becoming  due  Februsury 
1,    1932,    and   that   since  August  1,   1931,   no   part  or     ortion  of   said 
outstanding  bonds  or  of  the   interest   since  August  1,    19  01,  has  be  n 
paid;    that  there  is  due  under  the  terras  of   tiie  trust  deed  $170,000; 
that    the  value  of  the  premises   does  not   exceed  the   sum  of  $135,000; 
the  mortgaged  premises   are   located  at   the   southwest   corner  of  Devon 
and  Clarenont   nvenues  in   Chicago   and  irapiroved  with  a  two   story   ajid 
basement  brick   store  and   office  building  contaii.ing  ten   stores   and 
a  number  of   ofiioes.      The   complaint   asserted  that    the  preaiises  wers 
scant   secarity  for   the  unpaid  indebtedness;    that    a  personal    fecree 
against   the  p   rson   liable  would  be  unavailing  emd  futile;    tl.at    the 
record  title   to    the  property  is  held  by  Kenyan  Thurow,  ^arold 
Lederer,  Leon  Lederer  and  Ellen  Lederer  as   trustees,      '^-^-e  trust 
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deed   conveyed   tlie   rentB   .'jXid  prolit*   arid   also  provided   Uxat   a  re- 
ceiver luight   be   appointed  with  power  to    collect    the    rerits. 

The  Teriliad   complaint  presented  a  typical    case  lor    ihs 
appointment  ol   a  receiver  and  there  was  no   abuse  ol   Judicial   dis- 
cretion  iii  making   such  ari   appointment.      Redinfeton  y,    Uraig.    270 
111,    App,    163;    Frank  t.    Sieftel,    263  111.    App. ,    316;    Chicafeo   Titls 
&  Trust   Co.    v.   Mack.    347  111,    4d0;   xiaas  t.    Oiiicago  Building  oociety. 
89   111,    498;    Bagley  v.    Illinois  Xr.    &  Sav.   Bank.    199   111.    76. 

Upon  notice   lor   sui   appointmexit   oi"   a  receiTsr   tne  owners   of 

the    title   filed  an   appearance   and  made  a  counter  motion    that   tnej 

be  allowed   to   retain  possession   of   the  premises  upon   giving  bond 

with   such  penalty  and   security  and   such   condition   as   the   court  may 

order  under  the  statute,  which  is  as  follows: 

"On   an   application   for  the   appointment   of  a  receiver,    tne 
court  or   jud^e  may,    in   lieu  of  appoi    ting  a  receiver,    penait  the 
party  in  possession   to    retain   such  possession  upon   giving  bond 
witn   such  penalty   and  v.'i  th   euch    security  and  upon    sucii   condition 
as   the   court   or  judge  may  order  and  approve;    and   the   court  may 
rei;.ove   a  receiver  arid   restore   the  property    to    tne  possession  of   the 

?arty  from  whom  it  was   taken  upon   the   givint,  of   a  like  bond," 
111,    Hev,    Scats,,    1937,    chap,    22,    par,    55,) 

under 
Defendants   seeia   to   assert   t^iaX/tae   statute  it  was  mandatory 

upon   tne   chancellor  to  peroiit   the   defenaants   in  possession    to    continue 
in   lieu   of   appointing  a  receiver,     itanifestly  it  was  witnin   the   discre- 
tion  of   the   chancellor,    iii  lieu   of   appointing  a  receiver,    to  per- 
mit  the  party  in  possession    to    retain  possession   under   certain 
conditions,   and    the    statute   is  merely  permissive  and  not  mandatory. 
It  was    so  held  in  Kelly  v,   Marks.    267  111,    App.,   199,    209. 

Wiien   defennants   requested    uae   court   to   continus   them  in 
possession,    offering   to  put  up   a  bond  ae   security,    they  virtually 
admitted   the  necessity  that   the   court   should   take   custody  and 
possession   of  tne  pren^ises,      A   siiuiiar  condition   appeared  in  State 
Bank  &  Trust   Go,   y,   passion.    279    Ixi.    App.,    234,    240-41,    ^hexe  ws 
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'to  B^anwo  9iiJ-  i©vieo«i  £  'ro   ^ji&ai^nxocv  oxi^on  noqU 

X^ri^   d'isr'-ct'   nox^fom  TCf  i^ru/oo  s  aJb.  '^^oTV&issqqB   us  b9Xi:'r   Qlili    »dt 

TfjsiH  tiuoo   erii   a.=   noijii>iJoo  iioi  .J-iiuose    fine  y^-'^^sq  rioue   rttiw 

lawoXXo'i  x.-w    ,9;tijjiicre   sili-  is£>njj  i9bio 

,i9vxao«.  J'fltsiaJaiogqfi  s...  .oi*BaiXq[q£  as  nO* 

ftfij  jiflpxsq   ,iw /'.. t<,j»i£  js  gnl;^    xoqci^j    )■•;-'   :..-;i£X   nx    ,"(C*s^  S£!^i't  "^o  ;)"ujoo 

f>noU  anxvxg  noqjj  Aioxsasaso?  xloua   rti.e:^6a   o*   i£0X8B»a80q  ai  xtiaq 

aoltibaoQ  xious   aoqu  i>ae  ^i-xiuoss   ilows   i.^  xv:   f)i:ss  ^c^XBnsq  xioue  xi;^xw 

xsm  d-xwoo   9il6-  />ii>i    jsvo-xqqjB   bci&  lefc-xo  x^'^  6'^bul  ro   iitsoo   9dt  am 

9ivj   "to  fioxaeaaaoq  9.af   oo    yji^i^-qGiq  dii»^   S'xo^set  ^^xiio  isvleoei  a  9to;;:s^ 

".bnoo   9:^xX  «   lo  ^nivx^  sxi?    aoqiJ  flS2Uij'   saw  *i  aouw  moi't  y^'^^Q 

( ,€c    ,i^Q   ,SS?    .qado    ,?oQX   ,»3d"iijK    ^raa   «XII) 

eunlSitoo   ou    rtoxsaeaBoq  ai   ecraoijits'lst   9iij    ^Xinisq  oo'   uoXXeoxxsiio   9iij   aoqw 

-^io«ib  •rid-  fliJl^iw  a£'?s-  il  YX^^aoiXiiSji      .isvxtvj^.i  «  aai^aioqejs  'to  jj9XX   ni 

"■X90   o:*'    .lavJioost  J?   aiixd'axoqq:^  'tv  ,':coXXsoasxio   sxut    io  a»x;t 

.XToj-^itxiisni  d^on  Ici^  'yvlEelsneti  xleis  bn&   ,ariOi<tiJL>noo 

.90S    ,«8X   ,  .qci>    .  '-iS    .a^g^^  .;    v.j.1^.^  ai  .foisxl  pa   asw  *I 

nx  u.erij-   sisaiiaco   oJ   JXi^oo   suo    tsdasapai  a dasJ  £io't9.o   nexiW 

^jXIisiiJiXv  ^aricr    ,x*J^'2*-  '^"^^  *  5*^  -^^'^^  ^*  ■^aiis'i'io   .noieaaeeoq 

fciiy  Xiodsijo  sitjsd   bxuitu^   iihou   exi*   d«xi*  -STdisaessa  9^:;d    hsctdluib* 

gj£.;^S  fli   bdtjssqqc   aoxdifoiioo  ^fiXiiuia  A      ,«»aij^9-i.  ..xaaeaaoq 

•w  9i9Xiw    ,X^-0*S:    ,*.££    ,  .Q.qA   .XXI   feVS   ,uex&Bg^  .v    .wv   jsjj^T  :&,  ,atoBg 


noted   that   the   defendant,    who  had  been   permitted    to   operate   th« 
building  in  lieu  ol'  a  receirer,   yirtually  admitted   tn.'i  neoesdity 
for   the   appointment  of  a  receiver. 

Wp   are   of   the  opinion   a  proper    showing  was  xuude   in   th« 
Inctant   case   for   the   appointaient   of   a   receiver  and   the   order  is 
affirmed. 

AJ'flRMSD. 

Matchett   and  O'Connor,    JJ, ,    concur. 
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BISRT  C*  KOACI,   Hec elver   ol   tho  FII^I 
Alfc^lIC/ar  HATIOHAL  BMIK  &   T-lUiliT  GCapAliT 
0]?  33jX'..YKr,  &  National  Banking:  .  otfclai- 
tlon» 


T« 


BOSS  KOUB.^»   a  .'^pinrtcr,  ^KtSOX-^ffTIOHAL 

as   TrtiBtee  under    the  proviiiioas  of  a 
Trust     greemant  rooorded  ac  Ipcvunent 
Ho.   10G56687,  MARY  }."Vi:oiJR/\.,    fc;.KD  KVID7,R/ii 
JACOB  C:'.JKA,   GKrilS'JTf  (yjiJxCA,  /iLLI/Ji  K. 
PPIAtJM,   OTTO  G  -JKA.,   ac   Trustfee  under 
Document  recorded  as  Ho*  98|1164,     -ILL  H« 
WADS,  as  Keceirer   of  Millard  f  tate 
a  Corporation»   and   xUilKefO.^ir  0  il  :iiJ 

Appellee a* 


COOK  JCUHiY* 


■?^'2d6I.A.  645' 


MB.   P}iE3IDIlfG  JUSriG:^  McDUITlLY 
D^LIViJlRSD  THS  OPIinCiT  0?   XH^  G0I3RT» 


Plaintiff  filed  a  complaint    to  foreoloee  a  truEt  deed 
oonveying  real  estate   to  seciire  an  indeljtednesB   of  ^17,5001 
iidward  Kvidara,   one   of   the   defendants,  filed  an  answer  ascertinj 
that  lie  was   the  owner   of  e  half  interest  in  the  prGBlRes;   that 
title   to  the  preaiises  was  held  hy  Rose  Kouha  in  trust  for  hitamif 
and  certain  other  parties;    that   she  ohtained   the  loan  in  question 
and  executed   the  note  and   trust  deed  conyeyin:;  the  entire  premiseG 
without   the  knovrlodge   of   the   defendait  Kyidera;  upon  discovei-ing 
that   the   trust  deed  oorered  the   entire  preatLseB  he  conferred 
with  the   officers  of   the  bank  making  the  loan  and  was  adyised 
that  inadvertently  the  entire  property  vjas  desori'bed  in  the 
trust   deed,  whereas  it  was  intended   to  convey  an  undivided  half 
interest  in   the  real  estate  "belonging  to  certsdn  other  partiea. 
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Th8  oaus«  vae  referred  t«  a  master  who»  after  taldng 
teetlmonyf  reported  finding  that  Rose  Kouba*  the  nortgagor,  was 
the  record  o\Mner  of  the  legal  title  to  the  preaisee  when  on 
Deoexnber  16*  1927*  she  executed  the  note  and  trust  deedf  and  that 
the  office rs  of  the  lending  "bank  had  no  notice  or  knowledge  of  aoy 
interest  of  defendant  .videra  in  the  premiaea.  Subsequent  to 
making  the  mortgage  a  document  was  presented  to  the  rlce-praaident 
and  cashier  of  the  lending  hank  settling  forth  that  the  orvmere  of 
the  real  estate  were*  j^dward  iCvidera  -  l/2  interest*  Jacob  Jejkm  - 
1/4  Interest,  and  Willlaia  K«  Pflaum  -  1/4  interest.  The  officer 
of  the  hank  on  examining  the  document  and  finding  that  it  coitained 
an  acknowledgment  on  the  part  of  the  bank  that  the  trust  deed  in 
question  was  not  intended  to  cover  the  interest  of  Kridera^  refusod 
to  execute  it  and  destroyed  it. 

The  master  found  that  there  was  nothing  in  the  record  giving 
rise  to  any  equities  in  favor  of  defendant  Kvldera  as  against  the 
trust  deed,  and  that  his  action  in  causing  the  legal  title  to  the 
premises  to  be  placed  in  the  name  of  Rose  I^ouba,  thus  clothing  her 
with  every  indicia  of  title  to  the  entire  premises,  operated  to  de- 
feat his  contention  that  the  lien  of  the  trust  deed  executed  by 
her  on  JPeoember  16,  1  27,  ought  not   to  cover  his  interest  in  the 
premises;  that  the  officers  of  the  lending  bank  were  i^^norant  of 
Kvidera's  interest  In  the  premises  at  the  time  of  the  execution  of 
tiM  trust  deed.  The  master  found  the  equities  with  the  plaintiff; 
that  the  trust  deed  was  a  valid  lien  on  the  whole  of  the  real  estate 
described  in  the  trust  deed,  including  the  interest  of  Kvidera,  and 
recommended  a  decree  accordinep.y* 

Exceptions  were  filed  to  the  report,  which  the  chancellor 
sustained  and  f o\ind  with  Kvidera  arwi  entered  a  decree  finding  there 
was  due  plaintiff  ^7. 403,39,  with  interest,  but  that  plaintiff  wae 


^ssU&i  itiili?   «oriw  isimm  a.Qii  baa^slw  turn  •auso  ©dX 
no  fi8x£w  asaineiq   ^i.  lix:^  Ir^sX  »xf^   1o  ^©m©  Vioo<rt   ©r(;» 

tC     3T0f©?O    ©do     u.j-^     i.«  ^ 

looillo   s:^'      .  * -.  :.<r£Ojn/.  •  -  '".''- 

r^aL&inoo  3  1  :;:^\,   ,:niynxl  bn.i  jt-''3^c  ~-    oaj    xo 

fidi   tanl^B  SfS  js^ebivl'    cJn^ba.-.'l.u  'lo   xov/sl  al  s^iJJuapft  ^litc  c?   ©six 
iBil  ^aM^oXo  SijrCi    (aa'j^o; .  eao^  lo   sm^c  djt{^   ni  b^&^sXq  scT  c^  89aiB#^ 

w-x^wai  aiiS  -xavoo  OS   con  axi-^xro   ,7S  X   ,dl  idrfiasjoiG  no  ^atf 

lo   vK.Tox:  ,i.   6TBW  iisjscf  ^HibnsX  «£li    1©   liscoillo   eriJ    *JBiW    {seaJbosiq 

xo  aoJLiifz&x  J  &jii   lo  sai^  9ti3  d.u  eoaiiitsiq  sritf   nx  Sssieinx  a»«i9bJtyH 

ei&!ip.&  Xjbbx  (uilJ   lo   ©Xoii«  a^;*  oo  ns>xX  oiXaT  a  «jew  boeft   ^airt^  ©rf#  ijsrf^ 

•v;XjsXSxJ9'xooOi«  ss'xoaia  «  bQbn&asaover 
ttoXXsonjacfo  arid  ifoixfa    tSioq&i  6dii   oi  dsXll  91:9%'  aafOJtjq&oxiL 
-c.a'3   riixJt^n.M  ©aicc;  {'  .t  r-.Si;©.;^:    orr.s   v;;!'.  o.tT:;l  Krf.i?/  bxfj."^':    ■■.'^"     ^trljainuB 
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entltled   to  a  lien  on  only  an  undlrlded  half   of   th«  real  eetat* 
deBcrl'bed   in   the    trusit   deed   and   directed    thle    to  b«  sold*   rlaln- 
tiff  appeals  from  thlB  decree* 

\&e  are   of  the   opinion  the  exceptions  Bhovild  hare  tntn 
overruled  and   a  d.joreo   entered  as   recomraendcd   by   the  master. 

Hose  iCoubat  an  unmarried  wonan*  a  alster-ln-Iav  of 
defendant  Pflaum»  was   employed  l9y  Pflaum  and  Cejka  as  'bookkoej^r 
and  did  general  office  work  In  their  reel  estate  IsuQlnecs;    tbft 
real  estate  In  question  was  bought  In  1925  by  her  employers   and 
defendant  Kridera  who  is   in  the  furniture  businesc;   the  consider- 
ation was  (r20,000;   :  10,000  was  paiti   in   each,   v5»000   of  which  ima 
contributed  by  Kvidera  and  $5,000  furnished  jointly  by  iPflaum  and 
Cejka;    they  had   the  legal  title  placed  in  Rose  Kouba  who  gare  a 
mortgage  for  approximately  slO,000  for   the  balance   of   the  purchase 
price;   in  December,  1927,    this  beoame   due  and  Rose  Kouba  borrowed 
^5,500  from  the  First  Hational  Bank  of  Berwyn  upon  her  collateral 
note  and  as  security  executed  aid   delivered    co   this  bank  her 
principal  note   in  the   sum  of  $7,500  with  the  instant   trust  deed 
conveying  the   entire  premises  in  question. 

fciub&equently  tlie  i'irst  National  Bank   of  Berwyn  beoaaa 
consolidated  with  other  banks,  merging  with  the  i'irst    jaerican 
iirational  Bank  and  Trust  Company  of  Berwyn  which  on  June  13,   1932, 
ceased    to  do  business  and  a  receiver  took  possession* 

The  $7»500  note  dated  December  1€ ,  1927,  matured   three 
years  after  its   dat»   and  Rose  Kouba  executed  an  extension  agree- 
ment for   three  years* 

The  ;;;;5,500  loaned  by  the  i'irst  ITational  Bank  of  !•««]■ 
was  used  in  paying  a     praexlPting  mortgage  on  the  property.     Bie 
premises  were  vacant  and  the  d  etedls   of  management  were  handled 
by  Pflaxam  and  Oejka. 

Kvidera  testified  that  he  frequently  ate  luncheon  and 


•Ja*s«  Is«x  »iii   to  tLsui  b&blrlbasj  as  x^tto  no  n»i.l  s  o$  beXJl^ns 
ftar«»<f  BTJsd  birod  i  anci;fq©ox»  eiiJ;t  aoiniqo  «rf4   lo   otsja  av; 

ori.i    jaasiticutf  sfe#^a  firt  r.tDrf.-t   ri-  ^fttow  ooi'ilro  I/iTonss  bib  bxte 
.:.fiXoJt.<p>i&  'i^d  Y€f  <3_  .-».    r;oi3aejap  ai  ®#3;te©  Xsdl 

fm^  fiE/r'":-  ■   -  r"  -  .•'■'•r-^'i         .  ^ 

XjB^sd'jglloo  t»d  aoq,u  trc^'Ti&S.  to  -itsBfi  l&itoiiM  iax.iU  &di  mofi  0O3,8| 
xarf  ^rwcf  aixi^  oJ    r>©i©vxX&b   bre  b&d^aoaxo  T5ixii/e»a  s«  brta  •ioA 

,S£Gi  ,ex  ®m/^  at©  tiohiw  ax^xc^:  lo  ^mximoO  #«aifcl'  bafi  3lti»&  X^aoiiaH 

frv:wi&e  'lo  iasff  X.snaJ:*«K  ^fa^ilL  6sli  x<^  borrijoX  003,1':   oifT 
siiT      .\!;j  xCqo-XQ   arfo*   no   ©ajB^j^xoai  giix  J  3  ixsd^q;  .n.V.,...^  „„   jsaw  e«w 
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played  oards  with  Mr.  iCraJlo   and  ICr*  Xurely   officers   of   th*  First 
Natiozial  Bank  of  Berwyn)    that   on  freiiUani'  oooasloafc  he  aiaue   refer- 
ence  to   the  fact  that  ho  waa  interested  in   ubwbe  lotB;  vrhen  Mr* 
Krajlo   told  Mm  there  wau  a  mortgags    on   thea  he  went  to  Xh»  bank 

and  dlscuBsed  it  with  the  ofrioeret  who   ougg-^ated   that  a   tru<5t 
agreement  be   drawn  reciting   that  iCvidera   waB    the  own«r   of  an 
undl Tided  half  interest  clear   of    thg  mortgaere*      Hxese  of i' leers 
"both  denied  having  any  cuch  converBation  with  Kvidera  and   testi- 
fied that  It  v/aB  not  until  a\>out   two  yearB  after  the  loan  was  aste 
that  they  knew  that  Kridera  claimed  any  Interest  in  thes«  lot&(   and 
Mr*  Krajlo   testified  that  he  first  knew  of  KTidora't.  olaim  of  any 
interent  in  1930  when  the  proposed  truest  agreement  wau   euhmittad 
to  him  racitinc  the  fnot   of  Kvidera's  ownerBhip. 

The   record   title   ^o  the  property  de&cri'beo  in  the  trvui%  #Md 
stood  in  the  name   of  Hooe  Kouba;   she  oigned   the   tru&t  deed  wurranting 
her  right   to  convey.     The  property  "bcini:  vacant,   an  iniipection  vould 
not  dxGolose  any  claim  of  Kvidere's  interest.     It  has  "been  held  many 
times  that  one  dealing  with  real  estate  may  rely  upon  the   record. 
Sol>blns  V.  Moore y   129  111.  30 »   43-4;   Home  Bank  v.  Peoria  Trotting 
aooietyt    S("^6  111.  9;     Marsh  v.  Stover,   363  111.  490*   493,  and  many 
other  cases. 

Defendant  Kvidera  ooncedes    thut  neither  ln&F3ction  of  the 
records  nor  of   the  premises  would  have  diacloeed  his  interest  "but 
claims    that  notice   of  his   Interest  was  conveyed    to  the   offlosrs   of 
the  lendins  banli  hy  oortain  desultory  cwxversatione   ^ith  them  whila 
lunchini;  or  playing  cards,      isven  if   this  were  admitted,   t^e  conrsr- 
sations   are  no-  aho%m  to  have  been  at  or  nei^r  the   time   the  mortgage 
was  made  nor  in  connection  with  any  transaction  coac:rnin3  ^^ 
property.   The    title   of  a  purchaser  placing  hia  deed  on  record  will 
not  te   defeated   on  the  ground   that  he  had  notice   of  a  prior 
unrecorded  interest  unless  the  proof   of   siwh  notice  is  so  clear 


-tola's   dijjsia  6j1  aflftia^cBO  a'flswps'sl  aQ    ;;^i!xi3    ns^-ia-H  "it.  :::    -    12 

4-m  n^w  jHfoX  5>dQ4^'  «1  i>9i3m&iai  asw  »^  ^*f''  '^^^   oJ  ©on© 

biui  ,>..«.*vl  iiSiA^  ni;  ;}3«>-A*J*  -    .,.<-.   oxslo  sxadiTJi  ts'M^  w©r,;   tj®***  ^-s^f* 

X«ov/  iJoi.^i*isij*-x3U:  K^  ti^KijOjear  ".jKiacf  ^J-sa^'^^  ex£l'     •x^v'aoo  oi   jri-alti  sad 
jiJBsfit  foXafi  jKt*»cf  WBii  :  ^      .tfasTeiJ'iti;  a'««0^i;T^.  lo  iBiai;®  is«t«:  ssaXcfiJfct 

«j;i*   iO  fioiJoc«5a«i  i^^iJ^i^a  i«4i;J  aofto^n©©  ««i©biy;a  jra&feaots'l 
XXiT/  brtove-x  no   b^eb  aixi  3rtir/-:fc  •rsasrfo'-irc    -^  Ic    r;I;\r:j    err,    .\- j"ia.:rc-r(|*l 


and   positlre  as    to  leave   no  n.auona'ble  doubt   that  tta*   teWng  Wt 

the  oonveyance  wao,   under   the  cirouia8tanca8»   an   act  of  bad  faltk 

the 
towar<S^rior  claimant,     liohartson  t.    -heelort  162  111*  56«>  580-bl. 

There  were     numeroue  Inoonalstenolee  in   tho   teutiaony  or    tixa  wit- 

neesea  of   the   defendants*     )y[r.  Pflaum  tQBtifiad   that  he  was  iMt 

poaltlTe  when  the  hank  knew  that  i^vidcra  mu.^  interested*     Pflam 

testified   that  hie  partner  Gejk&  ovmed  a  quarter  interest*  Imt 

Cejka  testified   that  he  had  no  interest*     The  master  correotlj 

found  that   the   evidence   of  notice   to  the  lending  hank  of  Kvidera*t 

interest  hefore   the  loan  v/aB  made  nvae  too  unsubstantial    and   tenuous 

to  carry   weight* 

There  is  eocie  bael^  for  the  suggestion  that  Pf lauB  did 
not  act  fairly  with  ICvidera»  and   that  Bose  Kouba»    actinr  under  hia 
directions)  e:cecuted   the  mortgage  in  queBtion  to  raise  money  to 
pay  his  half  of  the  purchase  money;   that  he  did  thiE  without 
Kvidera*B  knowledge  f  or  t  he  purpose   of  securing  his  own  debt*     He 
was   the  active  man  in  the  matter  and  directed   the  c  etaile  of   the 
transaotion* 

Other  points  are  made  by  respective  counsel  which  we  do  not 
deem  it  necessary  to  di&ouss*     It  is  sufl'ioient   to  say  that  the 
mabter  correctly  found  that  when  the  mortgage  was  made   the  lending 
bank  had  no  notice   of  any  interest  of  the   defendant  ^'dward  Kvidera 
in  the  premises  conveyed*     It  was   error   to   decree  a  lien   on  one- 
half  interest  only  of  the  premises*      The   decree   should  have  covered 
the     ntire  real  estate  caiveyed* 

5'or  the  reason  indicated  the  judgadnt  is  reversed  aid  the 
cause  is  remanded  with  directions  to  enter  a  decree  in  accordanoe 
with  the  recomiuendations  of   the  master* 

RSyiSRSJSD  AID  RSlLJIil^J)  ■  ITH  DIHIJCTICSS. 
Uatohett  ajid  0« Connor*  JJ*»  conoux* 
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JOHN  P,  CORCORAN, 

Appellee, 

vs. 

CITY  OF   CHICAGO,    a  Municipsa 
Corporation, 

Appellant, 


APPSAll  7B0H   (  JFERIOR   CGTHlT 
OF  CbOK   COUHTY. 

29  6  I.A.  645' 


MR.    PR£3IDIi^G    JUhiTiCK  M0SJR2LY 
DELIVERED  THE   OPIKlOli   OJ"    liiB    COURT. 

Plaintiff,   with   six  other  young  man,   was  going   southward 
on  Western   ayenue   in   Chicago    in    an   automolsile  on   the    evening  of 
Octoter  12,    1929;    as  they  were   crossing  57th   street  and  atteapting 
to  pass  another  automobile  in  front,    the  automobile  in  wi^ieh  thej 
were  riding  was  overturned  and   caugiit   fire   and  plaintiff  was 
severely  burned;   he  brought   suit,    alleging   that   the   accident  was 
caused  by  the  negligence  of  defendant   in    suffering  the   street   at 
this  point   to  have  depressions  and  uneven  places,   rendering  it 
unsafe   and  dangerous   to  persons   driving  vehicles  upon   it;   uoon    trial 
by  a  Jury  he  had  a  verdict   for  |5000;    defendant   appeals   from   the 
Judgment   for   this   amount. 

Plaintiff  at   the   time  of   the  accident  was   about   20   years 
eld;   he  with   six  others  got   into   an   old  1923  model   five  passenger 
StudebaJcer   automobilt   owned   and  driven  by  Harold  Phillios;    they 
proceeded   southward  on  Weetem   avenue   toward  intersecting   57th 
street  at   a  rate  of   speed  which  plaintiff   and  his  friends   testified 
was   from  25   to   35  miles   an  hour;    there  was   evidence   tii^t   the  boys 
had  been   drinking  whiskey  and  wine;    plaintiff  was   sitting  on   the 
front   seat  between  Phillips   and  George   Tyrrell;    the   other  four   oc- 
cupants  sat   in   the  rear   seat;    there  was  a  can  of  gasoline  on   the 
floor   in   the  back  which  was  used   to  pour  into   tiie  vacuum   tank  in 
the  front   of   the   car,    as   the  fuel   line  was  apparently  blocked;    they 
approached   57th   street   driving  in   the   street   car  tracks;    there  Tras 
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an  automobile  in  front  of  thtm  and  Fhtllipi  turried  cut   to   th«  right 
to  pass  it. 

Defendant   claima   that  plaintiff  failed   to  prove  157  a  pre- 
ponderance of   the  evidence   that   there  wae   any  buc^p,    obetruction  or 
depreaoion   in    the   street  rrhich   caused    the   accident,    sunA  thie   ie 
the  declBlve  queetion   in   tiie  oaee« 

John  DeTaney,   who  was   riding  ir    the   rear   seat   of   the  car, 
testified  that  a&   their  car  turned  out   to  pass  the  other  it   "etraclc 
the  bump   Just  past    tae  middle   of   the  intersection  of    57th  and 
Western  -   the   southwest   corner,"     The   car   turned  over   and  oaught 
fire  and  plaintiff  was  burned.      Thie  witness  described   the  obstruc- 
tion  as  a   "bump   in   tae   street*"     An   inquest  was  held  on  Arthur  Cor- 
corsui,    one  of  the  party,  who   oeuiie  to  his  deatn  through  the  accident. 
Witness  Deyajaey  testified  that   at   tlxe  inquest  he  explained  the   ac- 
cident  thus:      "Well,    the  way   the   accident  happened,    to   ^y     Jmowledgt, 
there  was  a  car  going  south  in  the   carline;  Phillips   swung  out    to 
the   rii^t   to  pass   it  and  he  was   Just   about   to  pass    tlis   car  when  hs 
noticed  a  car   close   rijiht  passing  hixu  -   it  was  very   close,      Ke  had 
to   cut   thie   other  oar   short  -   this   car  going   south  on   the   car  line. 
When  he   cut   it   short   there  was   so  much  play  in    the  wheel  -  »ell, 
he   Just   went    straie^lit   east   -   I    think   It  was   to    the     outheast   and 
then  he  tried   to    swerve   or   straighten   the  wheels  up.      It  x.ept   sway- 
ing fron.  side  to   side,    that's   tiie  way  it  tipped," 

Sdward  Haas  testified  that  he  was  riding  in   the  car  and 
that  it   seemed   "liks  it  hit   that  bump,"     Anotner  occupant,   Gorselln, 
testified   that  when  their  car  turned   to  pass   the   forward  car   it  hit 
a  hole  and  Phillips  lost   control   of   it.      iit  the   inquest  he   testified 
that  the   car  in   front   swuiig  in   front   of  them  and   that  when  Phillips 
saw   that  he  gave  a  quick   turn  to   the  wheel,    "intending  to  pass    this 
fellow  up   after  hs  eaw  hii.,   swing.      He   did  not  have  much  chance 
after  that,   he   swung  and  in   order   to    save  from  hitting  hia.      I 
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suppose  he   lost    control   wha.i  htt   svung   auid   thcc  bacJt   a^i^ic*      xi« 
turned  taok  again   and   I    ^uesa  he   lost    control   ol'   the  auikCUAine, " 
Plaintiff  Corcoran   testified   t.iat   the   car   e>ot   «<   .^vlul   Jerjt. 
Joseph  Langiois,    testifying   for  plaintiff,    said  ^e  wi^e   L^    Ui«  habit 
of   crossing  along  that  point   in   the    street   about   I'lve    times   a  week; 
that   there  was  a  depression  on  the  west    side  of  the   car  trcick   just 
south  of  the    center  line  of   57tn  street  about  twu   or   three  feet 
from  the  Western   oar  line    "about   six  inches  deep   and  about   a  foot 
wil«," 

Vidmaier  had  a  barbecue   stbu^d  nearby  and  testified  tuAt 
there  were   several  uoiee  a  little  bit  west  of   tae   street   car  tracJcs 
on   the   souta   side,  of  5/7th    street. 

Vincent   Uooney  testiiied  for   plaintiff   tnat    there  was   a  bump 
In    the  middle   of   67th   cuid  Western   and   a  nine  or   ten   inoh  depression 
about   two  feet  wide  running  uortii  and   south  and   about   a  foot    east 
and  west.      His  wife   also    testii'ied   that  there  was   a  boidp  on   tue 
west   side  of  Western  avenue;    and  Eleanor   btillwell   testified  tner« 
had  been  holes   there  -    "ri^ut  in   the  saddle  was  a  bi^   sxope, " 

It    should  be  noted   t^iat  plaintiff's  witnesses   did  not   agree 
as    to    the  location   of   the   so-oalled  bump   or  depression,    and   tae 
testimony  that   there  was   a  depression    six  or  nine   iucaes   and  i.   loot 
wide   is  Kianifestly  an   error   as   shown  by    the  photographs,      mjc,    and 
iirs.    Cooney  placed   tjie   depression  or  bump    '•rit^it    in    the  miridie   of 
67th  and  Weatem,"     Vidmaier  places   the  xioles  west  of   tne    street 
car   tracks   and   soutu  of   57th   street.      x.anglois  placed   tae   depres- 
sion  on   the  west   side   of   tue   car   tracks   just    south  ol    the   center 
line   of   57tli   street.      Plaintiff's  witnesses  who    testified    at   the 
inquest    changed   their   story  at   the   trial. 

Opposed   to    t^iis   del  endant   introduced  photographs  of   th« 
street  at   the  place  of  the  accident,      inese  were  takoc   three  days 
after  the   accident,    and   questioned   about   tnem  plaintiff's   ivitnesses 


♦•.sniiieAia  ail*   'to   i..         "  "    "'  "  '    "■    aaswji    I   bcm   aiis^a   ato^cf  Miahtijff 

.<I'i»t    Xi/'*-'*.   cm  io^i  -li-a  '    =••  ^■'- -Jq^J-   netooioO  Tili-aJtaX^ 

j-l(i^n  eiio     ^i  onsvr  9Xi  i)ia^.     .'"'^  ;.....-    ^ .,  f  -  .- r-^  "  .rfa?noT 

:fo^t  M  ^kiodJii  baa   q&9b  m^iloal      .'  i  .-      ifjs'    'nii  mil 

♦*,^   iw 

•aUMsTi?  1*0   d^s©iia   9iii  'i©  tu^v  ^-icf  ;  ...  XjE-xfiva-;;   snaw  onoiii 

.v'i^c.xj£,    xiJ"^  io  .afeJta   i**jJoa  ©riJ-   no 

cioJcaav'a.qtBi)  rfsax   n»t  to  »ui:a  «   biuj   insj^aoW  ^iiia  xii)Y8  'to   oXisbiai  ©xi-t    nJt 

•ttiQA   iton  l)i£>  aa>aa§c(^lw  s*  rii^otAXq.  j'^iil  Itiiioa  dcT  ^Xijoxie   ill 

»ii#  b!SB    ,aeia««'xq9b  tia  ^mu/gT  i>oXXjBo-c:'  Jjj.ooX  sxlc^    oJ    aia 

Joo't  a  tOB  aafiarti   aoiit  lu  xia    noiaaeiQSh    .      ...  luiJ   \;flOiai;t»»t 

i>txi  ,';fiqi«xao^o'M[  »A^   ^C<*^  iwraxiB   a«t  -xoxie   ^u  -^Xiadlliifii:.!  ei   aBlw' 

'io   9JL.toi3Aw  oa;^    ni    ^t^l-t*'    qaurf  10   aoXa89aqsJ&   &ii.i   b&njulqi  ijdfiooO    .axM 
tsd-ila   9ni    to   cra^»w  aaXoa  •liJ'   89©.eX(i  i©£«8«JbiW     "  .msjasTJ'.  I»ajs  xiJ'Pi 
-aa-iqafc  9di   6®o£Xq  aioXsne^     ,J-««'x*a   uiVS  'io  .iSuoa   baa  aalCAii   tHr 
i?ii-ja»  0  ii*£/oa   iaul  aai»«i  <  ia   lasw  arl;)--'i&o   noli 

.■•«j    oiiw  ^©BGsn^iw  B'iix*/usi         .       tiJ-a   ii;fV8  "1:     • 

,  X*i X T J    ^'  ■  -^    '  )i   \, toje.    'il  •  .  . !    h ■=\  ij i.ia jio    ^ 8 9 Jj f  al 
ijxl^^   'to  Oiiqjai8o.tojifl|  Ijt&yufcoii'r.il   #u«6a©'iafc   aiaj^    «,!    59«oc[q0 
8^«5  aaifid  ,i:iedXoo*.  ,■■..•  •it a 


Bald   that   they   show   oorr*ctly   th»   conditiou   of    the    •i.reet   at   th« 
time  oi    the   accident.      Xrispectlon   ol'   the  photographs  i«tilch    are    Id 
the  record  falls   to    euow   axiy  of   the  bar/^ps,    otstructione  or   lepre«- 
slone   In    the    street  paTemexit   to  which  plaintiff 'b  wlmesses   tectl- 
fled,      ihe   streets  at   this  point   are  j;>ayed  with  granite  trlexi, 
with   tar  poured   Into    the   InterBtlcea,      The  photographs  give   tht 
impression   of   a  well   payed   sind  reasonably   siiLOcth   surfaced    street. 

Miohael  l^ormoyle,   working  In   tne   coroner's  office  at   the 
time  of   the   aooldent,    testlflea   that  he   exauiined   Uic  plao«    the   daj 
after  tiie   accident   and   saw  no   depression,   hclee   or   rld^oe   tliere. 

Morris  Hitter,    Mi   attoniey    ut  luw,    traveled   over   this   street 
intersection  five  or    bl;2i.  years  twice  a  day,    sometlziies   riding  in   an 
automobile,    and  for   eomu   time  prior   to    the  date   ol    the  accident  h% 
had  noted  the   condition   of  the  paveii^ent   thcr«   and   tlxat   it    "was 
good",   perhaps   a  little  wavy  btttweeri    Uia  north  and  south   curb  lines; 
there  were  no  holes. 

Leo   Jader,    a   salesiuan   living  five   or   ei^  blocks  from  the 
place   in   questioti,    drove  hi&   uutoiitobile  over   tiid  intersection   about 
twice   a  day  prior   to    tuid  for   a  moiith  or   so    after  the   accident;    he 
testified   that   there  were  no  Jioles   Uiere   urid   that  it  was   a  new 
street  at   tlxat   time*      On   oroas-exaiulnation  he   stated   that   the 
street   at    57th  and  Western   "was   in   wonderfol    condition;"   that 
farther   south  on   w/estem   it    /ras    sliglitly  wavy  in  order   to   let  rater 
run   into    the   sewer«,    and   that   at    tiie   cruse-walk  the   constraction   of 
the   street  was   slightly  xiigher;    tx^at   there  were  no  holes   at   aiiy 
place  near  the   street   car   track   at   57th   street. 

Daniel  Lynch,    a  police   captain,    exa^iJ^ied   the   pi    ce   t.ie   day 
following  the   accident;   ue   testified   that    tliere  wers  no  holes   t'lere; 
that    txiere  was  a  sliglit  depression   of   about   an   inoii,    eight  or   ten 
inches  outside   of   txie  west    ^urb   ol    the   southtound   track;    that  he 
went   over   tne  place   tiiorout^lily. 
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William  KilTsourne,    a  police   orfi^er,    traTtled   thac  teat   en 
foot,    cropH.lng   57txj.   and  W«»«tem,    going  both  north   arid    (touth;   he 
testified   that    there  rere  no  holes   in   ar.y  part   of   the   etreut   there; 
on    oroBB-examination  he    stated   that   the   street  vac  paved  with 
granite  'briolc,    filled    in   7'ith   tnr;    that    there  were  no  iicles,    Juet   a 
wave   or  two   -   not   enoufch  to    jar   a  person      in   an   autowotils;    tuat  Jxs 
had   driven   over   that   point   at    55   and    60  miice   an  nour  without   being 
Jarred;    that    the    croee    eectione  where  pedestrians   cross   are  a  few 
inches  hig^ier  hut  level   down    to    the   etreet   about   two   feet  frcm   the 
curh. 

John  Aehley,   police   officer,    testified   ti^at    there  were  no 
holes  or  depreesiont  anywhere   in   the  paveuent   in   question.      lo    the 
same    effect  was    the   testiiuony  of  Leo  Lo«soh,   who    said  he  .^new   tnis 
location  well    ani   th-ere  were  no  holes   in    txie   pavement,      Ihe  wit- 
neeseB  for  defendant   testified  that   the  photographs   represented  tne 
true   and  accurate   condition   of   the  paveiueut   at   the   time  and  shortly 
after   the   accident. 

Considering  the   testi.  ony  of  all    the  witnesses,    togetner  with 
inspection  of  the  photographs   in   the  record,    leads  to   the  conclusion 
that   the  verdict   of   the   Jury   ia  laanifestly   against    tiis  wsigxit   of   the 
evidence, 

A  city   is  not  bound  under  the  law   to  keep   its    streets   abso- 
lutely  safe.      Ordinarily,    obstructions  or   defects  in    the   street    to 
make   the  city  liable  must   be   ol'   such  a  nature   tiiat   they  are   in    T;n«a- 

selves   dangerous,    and   the    ^.ty   cast  upon    the   city  is   that   it    sxiall 
maintain   tiie  respective  portions   of   the   street   in   a  reasonably   safs 
condition.      Boender  v.    City  of  harvey.    251    111.,    226,    231. 

a'oT   the   reasons   indicated   tne   Judgment   is  reversed   and    ths 
cause   is   rejianded. 

RXVXRSED  AKS  BBUNSSS. 

Matehett  and  O'Connor,    JJ, ,    concur. 


«£{  iesii    i^XliiiMotus  fie  iiij;  fiojrisq,  «  t.l^.    „.   .  ,^;. ..._  -    ^-rt  10  »ymw 

.  rf'l  uo 

«lii«{)ipo«  9r{i   :ce^l« 

XXeiiH   i?x   d-flii^   el    <;«iy  &xii   uofii^  *ai  0  ■ --->     .aiioiB^nflfc  ■©rXda 

a'ice   ^iX'.isitcs- 91  i«   «!   *»siJa   aii^   'lo  ara  7iJo»oa-'n  »iii   nl«^«X«a 

.  I:  <-■  L  :-u:  i.iei   ei   9  «  wa  0 


..i,,\Ui.:i>Vi-t->i-    U" 


laeHsvEK 


40056 


THE  PSOl^LE  Oi'^   THK    STATE  OV 
iLLlixOlS. 

Defendant   In  £rror, 


TB. 


AL    JOHUSOlil    and  MAX  JOiH4bOK| 

Plaintil'l't   in  JBri^»« 


IMAL   COURT 
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i^.R,    PRESIDING    JjSTICa  MoSUKELY 
DT<lLlVfiH*'3)   THB   O^lhUM    OF   TiDS    COURT. 

Defendants,    charged  with   a   conepiracy   to   defraul    the  Stat* 
ol'  Ilii   oia   ol'   a  lar^e   amouxit   ol'  luoney,    upon    trial    by  a  Jury  were 
found  guilty  and   each  was   .-entenced   to   imprisonment   in   the  peni- 
tentiary and  fined  #50CX),      They   seek  a  reversal   in    this   court. 

This    cause  h:i8  previously  been  before  us.      We   then   ai'l'irmed 
a  judgment   against   defendants   (273  111.    App.    204).      un   appeal   to    the 
Supreme   court  it  was   tiiere  held   that   one   of   tne   two   counts   in   the 
indletnient  was   faulty  and    the   judf^ent  was   reversed   and   the   cause 
remanded  for  a  new  trial;   upon  renandiuent   the  faulty  ooont  was 
•trioken   and    the   case  proceeded   to   trial   on   the   remaining   count; 
on   the  prior  review  no   bill   of   exceptions  was  presented;    the   evi- 
dence   is  presented  upon   this   review  and   defendants  make   the  point 
that   the  verdict   and   Judgment    are  not    supported  ty   the   evidence. 

Defendants   are   distributors  of   fuel   oil   and   gasoline,    doing 
"business  under   the  name  of   Consumers  Gas   Sc  Oil   Company,    a  conaora- 
tion;    they,   with   Samuel  Levin,   were   charged  with   a   conspiracy   to 
defraud  the  State  of  Illinois  by  making  false  returns  under  the 
Itotor  i'uel   Tax  Law  of  the  state   and  failure  to  pay  the  full  aaoont 
of   taxes  on  gasoline   sold  by   them. 

The   evidence   shows   that   one  jLoDonnell,    a   stockholder  in   t^e 
Consumers   corapany,    overheard   a  conversation  between  ^ax  and  Al 
Johnson,  hereafter   called   defendants,    and  Levin  with   respect   to    the 
payment  to   the   state  of  the  motor  fuel   taxes;    a  certsan  persaa. 
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whose  name   Is  not  dltcloaed,   adviaed  them  at   the  tlae  that   the/ 
noed  pay  only  a  portion  oi    this  tax,  with   auggeetlons  as   to  how 
this  liiiijjai  be  done.      A  number  oi'  witneosee   teetil'ieu   as   to    the 
■u1»Bequent   events  tending   to    nhow   the  methoU   employed  by  defend- 
arits  to   delraud    the    etate. 

In   July  and  August,    1930,    shlpn.entr   ol'    ^11   were   received 
by   defend  Jits,    con8l,ned   to    the   Cicero  Paint   &.  Vamial-x   ootipany, 
a  fictitious  concern,   w/iich  wer«   e^uptled  into   defendants'    tar..<B. 
Other  shipmentB  to    certain   consignees,  not  identiiied,   were  alse 
received  by  defendaritB   and   dumped  into   tanks   oi    the   Uonsumert 
compiuiy.      A  number  of   sixuilar  instances  were   detailed  by  witriesses, 
Bttfendants  madt  reports   ol    these    shipmiEarits  which  are   lalse,      for 
•xauiple,    the   report  made   for  August,    1929,    showed   a   total   inventory 
of   74,024  gallons  of  gasoline  received,    and   at   the    end,  of   tne  month 
8,749   g&llone   on  har.d,    showing   a  ssde  of  66,275  gallons  of  gaeolint, 
with   the   amount   ol    the   tax  paid   at  ^1919.09.      ihis   report  was   liled 
September   23,   19  29.      Bubeequently,    alter   defendants  were   questioned 
"by   the    state   depart..,ent   ol'  finance,   defendants  on   June  9,    1930, 
amended  this  report,    showing  tnat   during  August,   1929,    tney  had 
received   over  150,000  gallons  and  that   the   total   inventory     for  the 
Bonth  was  155,000   gallons   instead  of  74,024   gallons  before   reported. 
After  making  certain   deductions   tne   second   reoort   s-towed  135,000 
gallons    subject   to    tax,    on  which   the   taxes   amounted   to    ^3983,36 
instead  of  $1919.09   as  first   reported. 

Similar  conditions  with  rsfereiice   to  otaer  reports  were 
shown.      The   report   for  September,    19  29,    signed   and   sworn   to  by  de- 
fendant  Al   Johnson,    showed  tax  due  of  #1845,11.      The   at.ended  report 
filed   July,   1930,    for  the    same  montli,    showed  tsix  due   ^5300.06. 
Original   reports  made,   wit-,   ascended  report ■,   were  introducad  in 
avidenca   showing  siaiil   r  discrepanciea,  with  a  total    shortage  of 
taxes   actually  due   the    state  of  ovar  ;J127,000.      Defendants   did 
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not   tfBtify  upon   the   trial   ani   did  net  deny  that   they  aaAe  falee 
reports   ae   to    the   auouxit  ol    their   sulee  ol'   gaeoline.      It  would 
«ndul.y  lengthen   thie  opinion   to  detail   in   i'all   the  many  inetancee 
where   ael*erulanta,   "by   the  uee   ol'  tieiitioua  xifaiiiee,    oout^^t   to        soTer 
their   receipte   and   aalee  ol'  gasoline, 

oome   ari^ument   is  presented   touching  peruiitted  ejie&ptione  of 
gasoline    shipped  under   the   Interstate  Comii.eroe   act,    citing  Prairie 
Oil    and  Gas   Co,    v.  ^£hrr;ai-dt.    244  111.    634,      The   facts   in   that    case 
ehow  unmi  stake  ably   tnat   it    came   int^    the    state  ui^der   tae  Ir.t^r  state 
Couuueroe  act,      liowever,    the   reports  made  in    the  present   caee   show 
that   defendants   themselvee   eliminated  whaterer  gasoline  tney  claiaeA 
should  be   treated  as   interstate    conimeroe. 

Defendants'   brief   discusses   the   question   of   t.  e   indictinent , 
but   thie  matter  has   already  beeri   settled  by  the  decision  ol    the 
Supreme  court* 

We  do  not   think   it  necessary    .o   discuss   the   exact   ajuount 
of  gasoline   on  which  defendants   did  not  pay   the   fuel   tax,      lioughly 
speaking,    the   record    shows  one  million  gallons  of  gasoline,   bou^^t 
arid    sold  under  names   of   fictitious  persons,    wiiich  defendants  the«- 
selTes   took  into    their   own   tanks    and   sold   to    t-eir  own   customers, 
upon  which  no   fuel   taxes  were  paid. 

Defendants    say   taat    tue    court   unduly  restricted   the    cross- 

UotOT 

examination  of  witness  Wempie,    coiiployed  vitu  th^iTuel    r;.jt  Division 
of  the   State  Departaent  of  Finance,    in   t^iat   the  witi.ees  was  not 
permitted   to   answer   questions    oonoernint   a   shortage    in    ^-ie   ac- 
counts  of   txie  witness's  predecessor  ir.   office,    a  Lr,    ^ii^^ej,      Tae 
court   ruled  properly   in   this   respect,      Ihere  was  nc    shoT in^   that    the 
alleged    shortaj^e   of  Kiniiey  had   ariy   connection  witn   \iie   accounts  of 
defendants'    coiiip&ny.      Moreover,    there  was  no    s    ecific   objection 
but   only  a  general   objection   to    tue  witness's    .estii-ony,    and   the 
books   to   ^iiich   the  witness  was   testifying  weit    uie   cooLb   of    O-B 
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Department  of  Finance   CvBtaining   the   reports  laade  by   deie:'dant8 
themBelvee,   whic^i   they  did  not   deny,      OtJr.er  poiXite   Kre  r.  bide  Wi.lcii 
have   already  "been   decided  ty   the  Bupremc-   court.      The    decietve 
qucBtion  no^:   preeented   is   one   ol'   1'E.ct   and   Uie   cTidence   ccnTir.cbS 
teyond    all    reasonable   doubt    tiiat    the   defendants  were   ^iuixty  ol' 
the   crime   charged. 

Some   criticieni   is  a.ade   as    to    the   lorms   oi    the  Terdict    and 
Judgment,   but   in  ifhat   respects  wa   ure  not    cold.    The   oriticiecL 
against    tiie   judgment    seecs   to  be  bused  upon   the   assjuption    t''.ac    it 
is   a  joint   jud^ent   and   tnat  under   the  indetannixiate  sentence   one 
defendant  might  be   released  from  iiuprisoriiuent  before   tae   otner. 
This   assuiuption   is  wrong.      The  judgment   is  not   Joint  but   ia 
individual    as   to    each. 

As  we  have   said,    the   evideiioe    slio^»B  beyond  any   reasonable 
doubt   that  pursuar;t   to    a   conspiracy  defendants  witiiiield  payment 
of  fuel   taxes   to    the    state  of  more   than  ^^127, 000,        Vi'e   aee  no 
valid  reason   to   disagree  and  the   judgment  ia  affizmed, 

AMVlhMiiD, 

Matdriett   and  O'Connor,    JJ. ,    concur. 
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MR.    PRTSSIDIKG    OUaTICE  MoSURKLY 
OTLIVSRET)   Tiffi  OPI^lUi^   Oi'   THK   COUhT. 

Del'endatit  oti  trial  by  a  Jury,  was  Icund  guilty  ol  viola- 
tion of  the  kedical  Practice  Aot  in  that  without  a  licciise  he 
diagnosed  and  treated  the  euppoaed  ailment  oi  one  Charlotte  Uenuee 
I'or  an  infection  of  the  kidxieye  and  sinuses;  he  was  sentenced  upon 
the  verdict,  to  be  coi^Juitted  to  the  county  Jail  of  Cook  county  lor 
30  days. 

He  appealed  from  the  JudbUent   to   the   bupreiue   court,    tut 
that   court  held   that    the   case  was  wrongfully   appealed   to    tiiat    court 
and   transferred  it   to    this   court. 

Defendant    says    that   the   triail    court    should  nave   quasned 
the   information   as   it   fails   to    state   a   orime.    In   I'he  People  ▼. 
Brown.    336   111.    257,    cited   iii    support,    tne   inforiuation  merely   used 
the  general   language   of   the   statute   and   cuarged  Brown  witn  unlav- 
fully   "treating  huican   ailiuei-ti  **  witnout   a  valid   existing  license 
80    to    do."      It  was  held   that   this  was  not    8aff:;.cient   to   ii^iom  de- 
fendant  of   the  acts   said   to   be  vinlawful.      In    tiie    instant    case   the 
oounte    charge  with  particularity  end   describe  in   detail   tne   conduct 
of  defendant   in   treating   the   supposed   ail...ents   of   the   complaining 
witness.      The   i'irst   count    ciiarged   tiiat   defendant   diagnosed   the   ail- 
ments  as  a  kidney  infection   and   sinus   infection;    the    second   and 
third   counts   describe   in   detail  his   trea^iuetit;    the  fcurtu   count 
charged   tnat  he  unlawfully   caused  his  name    to   be  printed  upon   tns 
door  to   the   stairway  leading  to  his  offios,    describing  hiiLself   as 
a   chiropractor,    and   to    the   same    effect  his  narue  was  published   in   the 
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euburban   telephone    llrectory;    Uiat  he   also  m&izitalacd    and   equipped 
ol'llcec   Irx    the  'bulldlAg  at  13006  Veetem   arenue,    incluling  ac    dec- 
trio  apparatus   and  deTicea   -   one   called  a   *neurocaieuieter"   -    to   be 
used  In   the   exa  .lnb,tlon   and  treatment  oi'  persona   supposed   to  be 
afflicted  'I'rlth   axiy   ail/nent.      The   information   in    every   count    is  laid 
under  a  Ti.delicet   and   clearly   atid    specifically   informs   defer<:2ant 
of   the   acts  with  which  he   is   charged. 

It  was  not  necessary  to   allege  and  proTe   that   the   acts 
comitltted  were  not    in   cases  of   emergency,    in    codipliance  with   seotion 
21   of   the  Medical  Practice  Act,    chap,    91,    par,    16f ,    111,   Iter.    Stats. 
1937.        The   information  was  filed  under   section   24   and   emergency 
cases   are  not    excepted.      The   exception   of   emergency   cases   is  uBU&illy 
a  matter  of   defense.      The  People  v.    SnaTer.    289    111,    App,    612   (abst.); 
The  People  v.    Prystalakj.    35d  111.    198-203-04.  'ihe  motion  to 

quash  was  properly   denied.      The  People  v.    Green.    362  111.,    171, 
173-4;    The  People  v.    Westerdahl,    316  111.,    86;    The  People  v. 
Allen,    360   111.,    36,    41-42. 

There  wae  no  ■variance  between   the  proof  and  the  alleg&tiont 
in    the   infor.iation,      Moreover,    this  point  was  not    raised  upon    the 
trial    at   any   time.      It    is   too  latt   to  make   the  point   for   the   lirst 
time   in    thit    court.      The  People  v.    Garaauony.    359    111.,    210;    Ine 
People  V.    Shaw,    300   111.,    451,    454. 

The   complaining  witness,    Charlotte  Eer^-cs,    testified   that 
she  was   an   investigator  for   tue   Departxiient   of  KegistratioB   and 
Education;    that  pursuant   to   instructions  on   January  16,    1937,    sne 
went    to    'die   office   oi    the   defendant  at  1300S   south  Western   avenue, 
Blue  Island,    Illinois;    she   saw  a   sifen,    "Spencer  A  Sp«icer,    (Chiro- 
practors*  at    the  bottom  of  a   stairway,    iind   ou    tae   second   lloor   s«v 
BijrjaB  on    the   door  indicating  an   office,    ritu    Me  rrords    "Walk  in.* 
Defendant    told    the   witness   tnat  he  was  Dr,    Spencer;    she   told  hi« 
she   suffered  from  headaches   and  pains  in   the  back  of  her  neck   and 
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aaked  whether  he  thouf<ht   hlf   treatjAfiDtn   could  help  her;    she  par- 
tially dinr-^bed,    in   inetructed  by      Im,    and  put    on   a  white   apron    and 
sat   on   a   vtool  before   an    electrical    apparatus  with   a  eatall   netal 
belt   around  her  waist   which  was   attached   to    the   el'^otrlcai    appara- 
tus,   and   another  ettuoiunent  was  held    to  her   lorenead.      Defendant 
turned   some   oi'   the   hIhIs  on    the   eppiratus   arici    told  i..rs,   Henxes  he 
eould   tell    from  vibrations  where    the   trouble  was;    that   she  had   a 
slight   infection   of   the  kidneys   and   also    that    the    sinuses  were  net 
clear*        He   then  used   aiiother  instrument  whinr<   he    callf^d   a   *ireuro« 
ealometer";    he   told  her   this  iiiBtruniont  would  prodace  heat   on   a 
pinched  nerve,    that  her   top  vertebra  was  not  perfectly    straight, 
and  he  adjusted  a  place   ri^t  between   the    shouldeA  blades  with   a 
sudden  pressure   so    tnat    the  bones    snapped;    he   alao   a  oiled   a  metal 
plate  fitting  over   the  nose   and   a   small   plate  between   the    shoulder 
blades   and   also   a  me ':al   plate   on    the   storaaoh.      The  witness  was   of 
the  Impression   that    these  were   attached    to    a  cord   connected  with 
the  wall.      On   inquiring   she  was   told  by   defendant    tiiat  his   caarge 
for   this   treatment  was    :?1,50,   whion    she  paid    to  him   an^^   he   g?.ve  her 
a  receipt   J'or  It.      Ko    defense  was  made   except    the   Intr  ductlon   of 
some  witnesses   testifying  to   defendant's  good   reputation. 

On    orose-exau.ination  Mrs,    Her.ee   testified   that   there  was 
nothing   the  matter  with  her  at    the    time    she    called  upon   defendant; 
that   she   gave  him  a  wrong  npme   and   address    and   that    she  went   to 
defendant's   office  under   Instructlone   from    3on:eone   in   the   department 
of  registration.      Defendant  argues   that   this    clearly   shows   an   entri4>- 
ment   of   defendant,    citing  The  People  v.   Beach.    266  111.    Ap.),    272. 
There   the    judgment   against   defendant  was   reversed   on    the   ground    that 
among  other  t;iings   the   Investigator,    by  false  pretenses,  persuaded 
the  defendant   to   do  what  he   did;    an   examination   of   the  opinion    s--ows 
that   the   defendant   did  not   treat  by  manipulat   on   or  by   rubbing  «f 
any  kind;    that  he   treated   '•by   spiritual  means"   only.      T.aere  was 
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abundant   evidence   that  he   used  no  physlciJ.   m«ana   in  ixit   treatment. 
These   Jacte  dletiuc^uiBu   the  xteaou   oaeu  I'rou   tr^e  one    oel'oi-e  u*. 

Moreuver,    in   Xhe  i^eople   v«    Jaicice.    343  ill.    i67,    377,    It  vac 
held   tnat   It  was  not   entrapment   or   soixcitution    to    crxoie   Tor  one 
having   reason    to   believe   tiiat   another   ia    co<<Jtiltting  or   intending 
to   commit  a  oriuiinal    oi'i'eii&e    to-  I'urnisa   an  opportunity   I'ur   th6 
oommlf-Bion   oi    txiie  oi'l'ense,    and   il'   tiie  purpose   is   in   ^ood   I'aiUi, 
to    eeoare   evidence   against   a  person  guilty  of  a  criiuinal   ol'feris* 
and  not    to   induce   an   innocent   person   to    coiiu-it   a  orii>e,    txiere   is  ne 
merit   in    the   claim  that   the  person  was   entrapped. 

Applying   this   to   del'endant's   case,    we   are   dearly  of  the 
opinion   tUat  ne  was  not   entrapped  but   treated   the   oomplaining 
witness  as  he  customarily  treated  persons   calling  upon  him  lor 
treatment  ol'   their   ailments. 

The   evidence   si:iowed   defendant   guilty  beyond   all    reasonable 
doubt,    arid   the   judgment   entered  on   the  verdict  is  affirmed, 

AfflRMBB. 

Matohett  and  O'Connor,    JJ* ,    concur. 
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COURT. 


In   an   action   for    oonunicsions  under   tiie   tenu8   of  a  writtaa 
contract,  upon   triad  by  jury  there  wat   a  rerdict  lor  plaintiff 
•  f  $3990,    a  remittitur  tj  plaintiff*  of  4^233   and   judgment   aigainst 
Miller  Rublser  Producta  Company  for  $3757,    to   reyerae  vhich.  this 
appeal  has  been  perfected. 

The   oontroYerey  was  before  this   court  on   a  former  appeal 
(Lentg   et   al.    v.   Miller  Rubber  Producta   Co..    282  111.    A;pp,    622) 
where  a  sui&mary  judgment   for  plaintiffs   on    the  pleadings   for 
$1285.20  was   reversed   and   the   cause   ren^anded  for   the   reason    tliat 
defendant's   amended  answer  set  up  a  meritorious   defense   to   the 
affect  that   the  contract   on  which  the   suit  was  based  had  been 
obtained  by  plaintiffs   through  fraudulent   representations.      Upon 
the   second   trial   the   cause  wa«   submitted   to    txie   jury  on   this 
issue. 

April   28,    19  34,   plaintiffs   entered   i:.to   a  written    con- 
tract with   the  Woodlawn   Service   Company,   whereby   the   Service 
company  agreed   to  purchase   all    its   requlre...ents  of   rain   capes   to 
"bs   sold  ^itiiin  the  grounds  of   the  1934  Century  of  Progress  iix- 
positioB  at   the   sum  of  $6.40   a   dozen.      The   contract   also  provided: 
"It   is   furtlier  agreed   that   the  parti  ^=8  of   the   first  part  use   their 
influence   to    insure   the  party  oi'   the    second  part  a  retail  »ini»ii» 
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19M  A  Century  of  frogr^ts  j^sqpoitltlon."     Xhtre  was  *  l'urtu«r  pr«- 
Tieion   tliat    if  plaintiffs  failed   to    coxitrol    tixe    sal*   wiu  prio« 
level   the  Woodlawn   Service   Company  would  be   rellered  of   lUiy  lia- 
bility an 3    tiie   contract  would  be  null    txna  void,    it   bein^  understood 
by  botiri  parties  that   ** should  oapes  be   snu^^ed  in  and  suld  eon- 
trary  to   the  ternxB  oi    this   contract   tiiat   the  parties  of   Xm.9  first 
part  be  ^iven  a  fair  opportunity  b>    the  party  of   tue   seeond  part 
to   correct   the  evil   above  mentioned.  ** 

H.B  of    the   same   dats,    but   afterv/ard,    the  plaintiffs,    tne 
defendant   ar^d  the  Woodlawn  Service  Coiupany   entered  into   the   tri- 
partits  contract  which   is   the  baaie  of  tnis   suit.      This  tri- 
partite  agreement  provides    tnat    *'Woodlawn  will   purcixase  from  filler 
and  Miller  will   sell   to   Woodlawu,  Woodlawn's  entire  requirements 
of  rubber  rain   capes  for  sale  at   the  1934  A  Century  of  Progress 
S^qposition.      ^oodlawn   and   also  Lentx   and   Joutras  have   represented 
to  iiiller  that  no  other  rain   capes,    eitlier  of   rubber  or  otner 
material,  will  be  handled  or  sold  at   the  i<;xpo8ition  during  lvi4. 
Based  upon   suoh  representation  and   in  order  to  meet   the   sk^ticipated 
requirements  of  Woodlawn,  Mill   r  will  be   required   to  make   certain 
eoBual^tnxsnts  and  expenditures.      In   consideration    therefor  Woodlawn 
and  Lentz   and  Joutras   agree   that    during  1954   tuey  will  not   directly 
or  indirectly  handle  or   sell   xix  or  about   the  iiixposition  or   in  the 
City  of  Chicago   any  otlier  rain   capes   than   tiiose   to  bo  furnianed 
hereunder  by  iiiller,    except   in   the   event  Woodlawn's  demands   exceed 
Miller's   capacity   to    supply,    in  wziich  ovont   foodlawn   shall  have 
the   right   during   suoh  period  as  killer  is  unable   to    supply  tocdlawn's 
entire  requirements  of   rubber   rain   oapes,    to   purchase   elsewhere   such 
portion  of   its   requireinents  as  Miller  is  unable   to   supply,"     The  con- 
tract also  provides  that  Miller  will   pay  to  Lents  and  Joutras  a 
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oomidisslon  of  60fi  per  dosen  cap«»  in  full  for  their  terrlcci  or 
•xpflnditureB  and  obligations  inourrad,  Jx«  plai/itlffs'  claim  la 
this   ciuB«    is   for   couimleeions   earned  under   tills   contract. 

The    istfues  oi    fact  presented  as   to  wnether   tiyt   contract 
vas  olatained  ty  fraudulent  representations  have   seen   settled   by 
the  Terdiot   of   tue   Jury   a^gainet  defendant's   conteiitions.      ihe   de- 
fendant   contends   that    the  verdict,   is   clearly   and  manifestly 
against   the  wei^^xt  oi    the   evideaoe,      Xhe  false   representations 
averred  to  have  heaxi  lauds  were   tnat  plaintiffs  had   represented 
that   they  had   tixe   exclusive   ri^^t   to    sell    rubber   rain   ci^#s  within 
the  Sxpoaition   grounds;    tnat  no   rain   capes   of   any  kind    otnt^r  than 
those  manufactured  by   the   defendant   could  or  would  be   sold  by   any 
person  within  those  gruunds«      This  was  an   al'firuiative   defense  and 
the  burden  of  proof  was  upon    the   defendant    to    establish  it. 
Postlewait  V.    iiigby.    83  Hi,    App.    414;    Woodrow  v.    feuaid.    292  111, 
£7.      An   examination  of   the    evidence   diBcloeee   that   it   does  not 
sustain   defendant's   contention.      As   a  mattcx^  of  fact,    it   appears 
without   contradiction  that  on  January  4,    1934,    and  prior  to   the 
negotiations  between   the  parties   to    this   agreen^ent,    the  Woodlawn 
Serlrlce  Company  had  obtained  a  concession   from  the   Century  of 
Progress  Exposition  giving  to  it   the   r  .(c^it   to   sell   rubier  rain 
capes*      This   fact  was  Jcnown   to   all   the  parties   and   there   could  have 
been  no  ground  for  theu  to  believe   that  plaintiffs  had  or  could 
get   the  exclusive   rigirit    to    sell   rain    capes   on   the  Sxposition   grounds. 
Becker,   manager  of   the  Woodlawn   Service  Company,    testified  that  he 
knew   Bucli   exclusive  right   could  not  be  obtained  by  anyone  and  aA- 
adtted  plaintiffs  never  told  him  thay  had  any  such  exclusive  right. 
Plaintiffs  both  denied   that   any   suca  representations  were  mside,    and 
not  withstanding   some   evidence    to   the   contrary  tJiie   court   cannot 
hold   that    the  verdict   is  against   the  weight   of   tne    evidence. 

Defendant,   however,    shifts  from  the   issue   of  fact   to   an 
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Innue   of  1ht«      It   urg«8   that    the   two    contracts  haying  b«Vi   txeouted 
a£i   of   tliA    BQoae   date   saould  hare  been   oonstrued   together,    (citlnf; 
Caretfne  Paok,    Cq.    t,    otame.    286  111.    355»    arid    3ln.ila7  oases)    and 
that   the   court   should  have  Interpreted   these   oontracta   as  requiring 
plaintiffs   to    control   the    sale  of   capes   at    tiae  i^xpoaition   and  main* 
tain   a  mininxum   retail   price    therefor    as   a   condition   precedent   to 
recovery,      Def-sn^ant   caye  t)laintiffs  offered  no  proof  of  the  per- 
formance on   their  irjart   of   auy   such   condition  precedent  and  argues 
that   ir   the   aheence  of   suoli   proof  an    Instruction   aeked   in   its 
favor   at   the    clo^e  of  all    the    evidence    should  hays  been   ^iftu, 
ho    3ueh   defense   as   this  was    set  up   in   defendant's   answer.      The 
evidence   shows   that   defendant   gave  notice   of    the   renunciation   of 
ite   contract  with  plaintiffs  by   a  letter  dated  August   24,   1954. 
It  niade  no    euch   claim  in    this  letter.      On   the   contrary   tue    sole 
reason   for  renunciation   as    stated    tuerein   Is,    "tnat  Woodlawn   Serv ic« 
Company  has   refused   to   buy  merciiandiss   from  us  under  your   contract." 
It    is   the  law   of    this   State    tiiat  when   a  party  to    d   contract   refuses 
to  perform,   giving  special   reasons  therefor,    reasons  lor  non- 
performance  other  than   those   stated   are  waived.     Lohr  Bottling   Co. 
y.    Ferguson.   223    111.    88;    3elman   v.    Geary.    334   111.    642;    i-.uslca  v. 
Vemkat,    341    111,    369.      ^OT  in   our  opinion    can    tixess   two   contracts 
be   construed  together.     While   it   is   true   txiey  were  executed  about 
the   sau&e   time,    they  were  not  between   the   same  parties  nor  was  the 
subject  matter  tliereof   (while    somewhat   eiinilar)    IdenticaLL,      Indeed, 
the  provisions   of   the   tri-partlte   contract  were   in    sooie   respects 
inoonsictent  with   tuose  of   tlie  bilateral   contract,      liowever,    even  if 
thes«»   contracts   are   construed   together,   we   find  no  provision    taerein 
which  would   amount    to    a   representation  upon    the  part   of   tnese  plain- 
tiffs   that    they  had   an   exoluaivs    right   to    sell   rain    capes   on   the 
Exposition   ground,      Tlie    statement    in   the   tri-partite   contract    to    the 
efieot   taat  Lenta   and     Jouttras  have  represented  to  a.iiler  that  no 
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other  ruin   cai>d«   («lther  of   rubb«r  or  otiicr  ia*tari*l)    will   b*  atJ>il94 
or  sold  bt   th«  BxpoBltloB  during  19  34,  «h«n   construed  lu    ftoxuiaetion 
with  other  provisions  oi    tne   oontraot  siust  ^s  aeld  to  i&ean   Uutt  b« 
othei    rain   capes  would  be  handled  by  tlxem  u%   the  Axposltioa  during 
that  year.      Iaer«   is  no   sTideriC*   tendinis   to   show  tiiat  tills  proTl^ 
sion  ol'   the  ui^reeiuent  wae  not  kept  by  them.      In  the  next  plaee, 
A%f6iu\Atii   oontenria   taut   the   instruotion   should  nave  been  giren  be- 
cause     its   answer   speoil'ioally  denied   that   tiie  defendant  wag  liaule 
to   plHintifls  jointly,    and   there   was  no   reply  or  denial   oi'   this  fact 
as    stated   ii>   tne  answer.      Del'endmit   cites   Sections   32   and   40  o]    the 
Civil  Practice  Act   and  '^6  lixinuie  Law  Review  46u,    to    the  elTeet 
that   allegations  oT  an   answer  not  denied  Bust  be  asauiued   to  be  true. 
We  are  not   iupresBed  by  this   oontentlon.     X>o   rule  to   reply  to    the 
answer  was  requested,     hy  goint^   to   trial  witiiout  objection  a  reply 
was  waived.      Tii9  defense  urged  in   subctanoe  auwunted   to  a  plea  of 
mis^Joiuder  whici^  iorms   the   subject  matter  of   eeetione   23  and    26   of 
the  Civil  Practice  Act.      Section   26   (see  111.    Practice  >iot   Annotated, 
MoCaskill,   p.    53)    expressly   provides: 

"Ko   action   Byiall  be   defeated  by  nonjoinder   or  misjoinder 
of  parties.      New  parties  may  be   added    and   parties  iaisjoined  >aay  be 
dropped  by  order  of  the  court,   at  aiiy  sta^e  oi    the   cause,   before 

or   after   ju'lf^ent,    as   the   ends   ox'   juatice  uiay   require." 

Defendant  points  out   that  plaintiffs  must  recover,   if  at   all, 
on   the  case   stated  in  thAir   ooaplaint,    and   cites  iTompff  v.   gteith. 
281   111.   ^p.    333.      This  is  quite   true,   but   tne  question  of  any 
variance  between  t>xe  ease   stated  in   the  couplaint  and   that  proved 
was  not   raiseA  by  any  motion   of   defendant   in   the   trial   court. 

The  further  contention  is  oiade  tixat  plaintiffs  were  not 
entitled   to   recover   commieeions  which  aoorued  al'ter  August   2,   1934, 
On    that  '^ate  defendant   gave  notice  of  its   intention   to   c^isoard   the 
contract.      At   that   time  only;   il285.20  was   due,    »nd   defendant   says 
recovery  for  any  larger  ataeunt  would  net  have  been  permitted.      The 
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trl-partlte   contract   contains   thiu  proTisi'jn:      "It   is  agrssd  that 

upon   receipt   by  Miller  ol'  written  notice   from  Woodlawn   tliat   a 

certain  agreement  dated  April   28,    1954,    between  j^entz    ^tnd      Jeutras 

and  Woodlawn  has  been   oanoelled  or  terminated  or   is  no  longer   in 

el'l'eot,  Miller  will   ;/ithin   lil'teen   (15)    days  make  payment    to 

Lenta  and  Joutras  oi'  the  net  amount  ol'   coxmal  s  a  ion  a  accrued  and 

payable   to    the   date  ol'   receipt   ol'   such  notice,    and   tuat   all    ooa- 

mleaiona  which  may  aoorue   subsequent    to    the   date   ol'   reo'ipt  of 

such  notice  will  be  held  by  Miller   subject    to   such  disposition   as 

Lentz  and   Joutras  and  Woodlawn  may  mutually  agree  upon.      3uoh 

withliolding  or  payi&ent    ol'   commisBionB  by  liiller   ahall  not   lii   any 

msuiner  affect    tlie  rights   and  liabilities   of  the  psurties  hereto   in 

reapect   to  any  otl:ier  tenus  duid  provisions  of  this  agreement.  "   The 

sum  and   substance   of   txiis  provision  was   that  def  endatit  would  pa  y 

accrued   comiuisBions  to  plaintiffs  within  15  days  after  notice  of 

oancellation  of  the  contract  between    tlie  plaintiffs   and  the  'food- 

l&wn  Service   Coiupany,    and   that  other   oonuuissions  would  be  held 

subject    to    such   disposition   as  plaintiffs   and  Woodlawn  might 

mutually  agree  upon.      Defendant,  however,    did  not  pay  coujiiissiona 

then   due  witi^in  15  days.      It   did  not   await   instructions  froi::  the 

Woodlawn   Service   Gonpany   and  plaint iifs   48   to    the  payi^ent   of   other 

oomialssiona.      On   the   contrary  it  notified   plaintiffs    that   because 

the  Service   company  refused  to  purcxiaee  capes  froui  it  under  their 

contract,    defjsndant  was   terminating  its  liability  under  the   contract 

sued  upon.      As   a  matter  of   fact,    the  Woodlawn   ;jervice   Coiapacy  did  not 
terminate   its   contract  with   defendant  but    c-iitiaaed    to  purciiase   its 
entire  requireineiits   from  it. 

The   Service   coiupany  has   interveiied  and  filed   a  counterclaim 
adopting  defendant's  tiieory  of  false   representations   and   claia.inf 
it    is    entitled   to    the   co;mui seions.      This    evident   oollusion   betweoi 
these   two   parties   cannot  prevail,     Ho   defense  of   this  kind  was    set 
up    in    the   answer,      'Se  hold   it  was  waived. 

The  judgment   is  affirmed*  AJyiRlfKD, 

MoSurely,   P,    J.,    and  O'Corinor,    J,,    concur. 
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In    the  Matter  ol'  the  Estate  ol 
CHESTER  CORBIlii,   Deceased, 


AUGU3TIME    COriBIil, 

Appellee, 


DAVID  H,    KRAiJ'T,    as  Adrainlstrator   of 
the  Setate  ol*  Chester  Corbln,   Deceased, 
Appellant, 
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MR,    JUSTICE  MATCHKTT  DBLIVBHED  THB  OPIlilOK  OF  THE   COURT, 


This   appeal  brings  before  us   an   order  ol    the    Circuit    court 
entered  IJoveraljer  1,   1937,    in   lieu  of   a  prior  order   entered  October 
8,      By   this   order  the  Circuit   court  disposed  of   certain   appeals   of 
Augustine  Corbin,   widow  of  deceased,    from  orders  of  the  Probate 
court  overruling  her  objections   to   the  final  account   of  the   ad- 
ministrator  as   recasted,    axid.  denylnt;  the  prayer  of  her  petition 
for  the  reiiioval  of   the  administrator.      On  her  own  motion  the  ap- 
peal   from  the  order  denying   reiuoval  was   dismissed.      Her  objections 
to   three  items  of  the   final   account  as  recasted  were   sustained. 
First,    the  Probate   court   allowed   to    the   administrator   the   amount 
paid  to  Hayes,   a   commissioner  appointed  to   take   evidence  and  report 
upon   the  proof  of  heirship,    to    tl^e   amount   of  #35C«      The   Circuit 
oourt   reduced  this  amount   to   |1^7.30.      Second,    the  Probate   court 
allowed   the  amount  paid  to   a  stenographer  for  services  rendered 
upon   the     reference   in   the   amount  of  $118,45.      The   Circuit   court 
reduced  this  allowance  to   #50,        Third,    the  Probate   court  allowed 
to    the  administrator   and  his   attorney  for   their   servicss  the   tuir.   of 
#063.27,   10^  of   the   estate.      The   Circuit    court   adjudged  that 
neither  the  administrator  nor  his  attorney  was   eii titled  to    any 
fees  and  disallowed  this  item. 

The   record  discloses   two  notices  by   the  administrator  of 
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appeals   to    this   court.      One  from     Jie  order  ol*  bctober   3,    1936; 
another  I'rou  the  order  enteied  Xtorember  1,   19  37.      llie  order*  coTered 
the   same   eu'bjeot  matter,    arid   the  one  ol'  lioreiaber  1  was   entered   in 
lieu  ol'  the  order  ol'  October  3.      After  October  8  and  before  f^oTextber 
1   the   administrator   filed    a  notice  of   appeal   axxd  perfected   it  by 
giving  bond,      lie    contends,    therefore,    that    the  Circuit    court  «ae 
wholly  without    juriediotion    to    enter   the   order  of  iioveciber  1,    Ihig 
contention   is  based  on   Section    50,   par.    (7)    of   the   Ciyil  Practice 
act,    which   in    substance  proTides   that    Jud^jnerits  may  be   amended   or 
Taoated  within   30   days  from   entry  thereof   upon   filixit,   of   an  affi- 
davit  Bhov-flng  good  cause,    etc.     i^o   such  affidavit,    it   is   said,   wae 
filed  or  cause   shovm.     V7e  hold,  however,    that   tJie   section  aoove 
cited  ii  not  applicable  but   rather  Sections  1   and  2  of  the  Act 
of   June   21,    1933   (see  111.    State  Lar  Stats.,    1937,    ciiap,    77,   pars. 
82-83,   p.    1907).      Under  this   section   the   Circuit   court  had   juris- 
diction  at   any   time  within   30   days   to    set    aside   the   order  approving 
the  appeal  bond  and  within   the   same   time  modify  the  judgment  as  it 
might  deem  proper,      ^inkeletein  v.  Lyons.    250  111.    27.      While  not 
expressly  so    stated   the  effect   of   the  order   of  l«oveinber  1,   was   to 
•et   aside   the   order  approving   the   appeal   bond,    and,    as   it   eiqpres&ly 
stated,    to   substitute   tlie  order   of  iJ^oveuiber  1   for    tnat   of  October   3. 
The   conteiition   is  purely  technical,    since  whetixer  we   consider   the 
appeal   as  from  the  order  of  October   8  or   i  rom  the   order   of  i^ovember 
1,    the   final   account   of  the   administrator   is  before  us. 

It   appears   that  April   19,    1919,    Caester  (sorbin,    a  resident 
of  Cook   county,   Illixiois,    died  intestate   leaving  surviving  hia  his 
wife,   AuguetiTiC,    the  objector,    and   certain   brothers  and  sisters   as 
his  only  heirs   at   law   and  next  of  kin,      de   died  while    serving  in 
the  ariixy  of   the  United  States,      riis   entire   estate   consisted  of   a 
war  risk   insuraxice  policy.      In  his  application  for  insurance  he 
named  Lizzie  Vallery  Jacobs   Cortin   as  beneficiary,    describing  her 
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&■  hla  wife.      As   a  matter  of  I'act ,   on   June   24,   1913,    in  ii«w  Orleans, 
Loulsifiina,  he  was  married    to    the  objeotor.      They  HtscI   together   as 
husband  and  rife  in  ^e«  Orleans  until  lioTeiuber,   1917,  vhei.  he 
left  hie  home   and  wife   and  came   to   Chicatio  where,    while  yet   the 
lawful  husband   of  Augustine,   he  married  Liczie,      'ilae  Veteian's 
Administration  Sureau,   which  had   charge   of  the  matter   after  his 
death,   paid   to  Lizzie   out   of  the  proceeds  of   the  policy   >367.26, 
but  upon  diaooTery  that    sne  was  not  the  lawful  wife   declined   to 
maJce   further  payuients*      After   an   inyeetigation   conducted  by    the 
Bureau  of  Administration   in  Chicago,  i^ouisiana  and  California,    tne 
Veteran's  Bureau  on   January  13,   1936,  by  letter  informed  Auejustine 
Corbin   and  the  brothers   and   sisters  of   the   deceuaed   tx.at   the  value 
of   the  policy  would  be  paid   to   an   ad   inistrator   in   Cook  county, 
Illinois.      Ey  letter  on  I'ebruary  13   to    eacn  of  the  brotuers  and 
sisters  the  Veteran's  Administration  gave  notict  that   they  were 
not   to  procure  letters  of  administration,    as  that   responsibility 
rested  on  Augustine  Ce-rbin,    the  widow.      However,    a   sister  of  de- 
ceased,  friscilla  Creewell,   who   resided   in   ^an  francisco,    Califor- 
nia,   retained   a  law  firm  there  which   in   turn    eir4>loyed   the  firm  of 
Sohofield  and  Wood  of  Chicago  to   represent  Prisoilla  and  file 
application  for  letters  of  administration,      the  application  of 
friscilla,   in  whicn  she  nominated  J^raft,    an  attorney  associated 
with   Schofield  and  Wood,    as   administrator,   was  filed,    and  this   firm 
(the  public   administrator  having  asked  to  be  relieved)    appointed 
i^raft   administrator.      In  ner   application  iPriscilla  named  all   the 
brothers  and   sister  of  deceased   as  next   of  kin   and   stated   that 
Augustine   Corbin  was   the  widow  of  her  brother,     ho    children  were 
ever  bom   of    the  marriage  between  AUfoUstine  and  deceased,     ^arch 
16,    1936,    an   attorney  associated  with   oCi.ofield   and    '.ood  made  -:}roof 
of  heirship   in   the  JProbate   court,    stating  to   the   court   that  ais 
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teati.xony  was  l>aa«d  upon    iriforoiation   I'umlBhed   tc  hia  by  Priccilla 
Craawell,    and  an  order  ol'  heirship  was  thersupon   enterad  of  rocord 
wliich  has  neyer  teen   set  aside.      It  appears   that  no  notice  of  tuis 
proceeding  was  given  the  widow  otjector  as   required  b>   xules  of   the 
Probate   court, 

October  16,    19  36,   the  administrator  filed  a  verified  peti- 
tion  in    the  i'robate   court   stating   that   there  might  be    soAe   dispute 
about   the  hearing  on   the  proof  of  heirship,    and  that  Lizzie  Yakller7 
Jacobs   Gorbin  might   claim  an   interest   in   the    estate.      Upon   this 
petition  he  procured  an  order  directing  the  administrator   to  notify 
by  publication  and  registered  mail   the  objector,   Augustine  Corbin, 
the  broti'iers  and   sisters,    and  Lizzie  Vallery  Jacobs   Corbin   at  her 
Address,   1713  Erato   street,  i^^ew  Orleans.      /Ji  order  was  also   entered 

referring  the  matter  to  Hayes  as   special   commissioner.      AUjfustine 

and  on 
Corbin  filed  her  appearance   in   the  Probate   courj^/Deceir.ber  1,   1?36. 

by  her  attorney,  presented  a  petition   asking  the   rexuoval  of  io-aft 
as  administrator,   allejiing  that  Prise  ilia  Creswell,    vlio  nojiinated 
him,  was  a  resident   of  California,    and  by  falsely  pretending  she  was 
a  resident   of  Illinois  had  procured  his   appointment,      She   averred 
she  was   the   sols  heir,    waived   any   right   to   administer   and  prayed   the 
court    to   appoint  Sugene  O'Reilly  as   administrator  J^  bonis  non. 
Ihe   court   entered  an  order  denying  the  prayer  of   this  petition,    and 
she  prayed   an   appeal    to   the  Circuit    court  which   (as   already   stated) 
was  dismissed  on  her  own  motion, 

Lizzie  Vallery   Jacobs  Corbin   did  not   appear  before   the    oo»- 
mlBSioner   either  in  person   or  by  attorney,      She  has  not   cor.^unicatedl 
with  the   administrator   and  has  net   asserted   any  claim  or   interest 
in   the  estate.      The   administrator  upon   the  hearing  introduced  evi- 
dence  in    support   of  Lizzie's   claims.      In  particular,    a  marriage 
certificate   dated  August   22,   19ia,    indicating  the  marriage   of 
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Lizzie   to   deceaetd   at   tiiat    lime,    and   alto    txx*   al'1'ldaT'.t   cT  dtctaaed 
and  Llzzi*  mad*   at   tiiat   time   and  tiaelr   application   lor   a  izui.rriage 
license.      The   administrator   then   argued  that  &.  prlBt/^  lc.ci»   case 
for  Lizzie  wae   estatlis-.ed  by  reasoii   ol'    the  presu-aptio.::  cl    lav 
that  a  eeoond  marriage  will  be  presumed   to  be  Talld  In    the  ab- 
•  enoe  of   evirlence   that   the   I'lrst  marriage  was  never   dissolved  by 
death  or  dlvoroe,      Augustine,  however,    Introduced   evidence  in  her 
own  "behalf.      The   oomcalssioner  Tiled  his  report  re comxi.cn ding   tnat 
the  order  of  heirship  prpvicusly   er^tered  be  approved  and  ratified. 
This  report  was  approved  by   the  Probate   court  and  an   order  entered 
as  recomiriended  ty  the   couuul  sal  oner.      The  order  was   entered  April 
22,    1937,    and  the   same  day   the  Probate   court    entered   an   order  al- 
lowing fees   to   the   speoial   commlasloner  lor  his   services   to   tne 
amount  of  $374«60  and  costs   for   the   services  ol  the   stenographer 
upon   the  hearing  amounting   to   #118,45,    and   directed   tnat   these 
Items   should  be  palA  and  tax«d  as   costs  against   tne   estate,    inese 
Items  were  paid  by   the  adxiiinlstrator   and  ne   claims   credit   lor   same 
in  his  report   as  recasted. 

In   the  hearing  before  the  referee  Augustine  Corbin  was   rep- 
resented by  her   attorney.      The   report   ol    tiie   ooiimiisBionBr  was   in 
her  favor,    aund  her  attorney  presented   it   to   the  Probate  court   lor 
approval  with  the   eertlllcate  ol   the   releree  attached   showing 
charges   to    the   amount   that  was   allowed  by    the   court,      ^o   objections 
were   filed   at   that   time   to   tnese   cnarges   or   to   tne   entry  of  the 
order  t'^jdlng  the    same  as   costs   to   be  paid  by   tne   administrator,   h^ 
appeal  was   taken   therefrom  by   the   objector.      The  administrator 
therefore   contends   that   the  objector   is    estopped,    and   that   the 
court  was  without   jurisdiction   to  hear  any   complaint   as   to    these 
Items  upon   consideration  of   the  final   aeoount.      The   order  of   the 
Probate   court    taxing  these   charges  as   costs  arid  ordering  the 
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admlniatrator  to  pay   tixe   atme  waa   entered    taa    •aae  day   a*   the 
order  approving  the   coKu&iseioner'e  report.      j>'o  rule  waa  entered 
to   I'lXe  olsjeotlona  to   these  cnargea  and  none  waa  l'i\ed.      The  &t- 
toriioy   lor  ol)Jector   consented   to    the   or'ier   approving   the   report. 
He  did  not   consent   to   the  order  directing   tnet   theae   iteaa  be 
taxed  aa  ooets   agaia&t   the   estate,     ho  formal  notice  waa  given    the 
ebjeotor  or  her  attorney  ol'   the  application   to   tax   theee  itewa   aa 
coats,    and  it   is  net   establiatied  "by  tie   evidence   that    tne   attorney 
had  actual  notice,     We  hold  t^ie  objector  wae  not   eatopped  nor  the 
eourt  without   juriadlotion   to   consider  'ler  objections  to   theee 
Itema. 

The   charge  of   the  referee  was  made   in   a  lump   sum,      nia 
charges  were  not  ltea.ized.      By  statute  his  feea   as   a  referee  of 
the  Probate   court   and    stenographer's    criurgea   are   to  be   the    aame 
as  provided  by  law  for  like   services  by  Itastcre    in   Chancery, 
(111,    State  Bar  State.,   1937,    duip,    117,    sec,    3,    par.    7,    p.P609.) 
We  hold  that  the  Circuit   court   did  not  en  in  tai-ing  Jurisdiction 
to   consider   tnese  items   und  in  reduoine,  tliex:.  tc    the  amount   stated 
in  the  order. 

Although  the  objector  waived  her  appeal   from  the  order  of 
the  Probate  court  denying   the  prayer  of  her  petition  for  Lhe  re- 
moval of  the   administrator  in   the   Circuit   cosrt,    she   insisted  on 
her  objection   to  the  allowance  of  an  iteti  of  #963,27  in  full 
payment   ol"   compensation   to   the   administrator  and  his   attorney. 
The  Circuit   court  upon   the  theory  that   the  administrator  waa 
guilty  of  unauthorized  interference   and  intermeddling  with  the 
estate   by   contesting   the  Heirship   disallowed   this   clai»   entirely. 

On   the  facta  aa  heretofore   recited,   ^t  hold   that  the  penalty  in- 

of 
flicted  was    too    severe.      While/the   opinion   that   the   estate   and   ti^e 

administrator  could  have  been  well  protected  by  notice   to  i-i«zie 
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Vftll'?ry   Jaoote   Cortin    at  her  kriCWi   &ddr*Bii,    1713  iiruto    «tr««*, 
E«w  Orlearia,   Louiaiana,    ol"   the  pr«««ntHtion   of  Uie   i  Iral  raport 
of  the   admin iatrator,    the    serrioea   of   th«   admiriietrHtor   hXi-*  hie 
attorney  w»?re  not  wholly  without  tenefit   to   th^   CKtai*.      l>.e  ob- 
jector  oltea   In  Re  Betate  of  Suaby.    238  111.    App.    50C,    anr*. 
yhlttwnore  y*    Goleaian.    239   111.    4FiC,    to   the  point   that   admlnla- 
tratora   and   sxecutora   rho  ha"?e  baan  ne^l^^^J'^t   or  tareiict  ma^  be 
deprived   of   their    compensation.      We   entertain  no   doubt    tnat    it    la 
tha   duty  of   an    adndnlstrator  or   executor   as  between    conteating 
heirs,    devisaes   or  legataea   for  diatribution   of   tne    estate   to 
maintain   an    Impartial   attitude   and  not  peri^it   one    clsinant   to 
conteat   ugaiiist   anoth-jr  at   th#»   expense  of   the   eatate.      i^'olta  v. 
Boone.   107  Ohio   St.    562,    140  h,   E,    761;   Eoach  ▼.    (Joffay.    73   Calif. 
281,      14  Pao.    840;    and   Goldtree  ▼.    VaoiuoBon.    83  Calif.    42(>,      23 
fac.    383,    are   uasea  which  announce   this  general   rule  which  we 
cannot   doubt   would  be   applied  by   the   courte   of   Illir.oiB,      But 
while   the   court   could      roperly  deny  conupensation   for   attorney's 
feet   in    conteeting   the  neirehip,    we  do  not    think   the   admiristra- 
tor  and  hie   attorney   should  be  penalized   for   that  mistaka  of  Jui^gOieit 
to   the   extent   of   entirely  depriving    thaa  of    conpensation.    Indeed, 
at   one   time   on  the  hearing  the  attorney  for  the  objeotor  admitted 

that   the  necessary   aervicaa  performed  by   them  in   be^ialf   of   the   estate 
w«re  worth  ^5oO.      Wa  hold   that   the   Circuit    court   in    sustaining   the 
ob,1<sctbn    to    the   accdunt    should  aave   'Urected    tnat    an   allowance  be 
made   on   this  Itaa  to   that  amount,      i'he  order  is  reyersed  and  ti.a 
matter   re^Landed   to    the   Circuit    court  wit.i   directions   to    enter  an 
order  in   »onformity  with   the  yiewa  herein    expressed   and   certify 
■aid  order   to    the  Probate   court   of  Cook   county, 

KSVKR3BD  IJS  PART   AKD  RS:.A1»T5ED 
WITH  DIRBCTIOliS. 

MoSurely,   P.    J.,    and  O'Connor,    J,,    concur. 
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Appellant, 
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HOTKL  miL  PHADO   COi.J>AHY,         \/ 
Appellee.  Jf 
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MB.    JUmiGS  MATCHSTT  DSLIVEKED  IHl   OPZiilOli   01    TKS   COUnl. 

In   an   action  lor  alleged  negligence  whereby  plaintiff  was 
injured  urid  upon  trial  by  the   court   at   the   cloee  of  all   the  tri- 
dence   there  waa   a  1  in  ding  lor  defendant   and  judgiuent   thereon,    froa 
which  plaintiff  appeal 8, 

The   complaint,    filed   June   30,    19  36,    ir.    the   iirst   count   al- 
leged  in    substance   that   on  Decenber   2,    19.'55,    defej:idant   OTmed, 
operated   and    controlled   a  hotel   at    53rd   street   and  uyde  Park 
l>ouleyard  in   Chicago;    that  plaintiff  resided  in   the  hotel   as  a 
tenant;    that   on   the  front   part   oJ"   the  hotel  was   a   eidewalk  leading 
to   an   entrance  used   in    coiiiir.on  by  plaintiff   and  other  tenonte   ^J3d 
guests   tmd   controlled  by  defendant;    that   defendant    careleeely   and 
negligently  sQlo^ed   this   sidewalJc  to  become  and  remain  in  a  danger- 
ous  and  unsafe    condition   and  failed   to  make   this    condition  known 
to   plaintiff,    although  defendant  knew   or  by  ordinary   care  would 
have  known   thereof;    that    plaintiff   did  not   know  of   this  unsal'e 
condition   and  was  walking  upon   the    sidewalk   in   the   exerciae  of    iue 
care  ^hen    she   tripled   or  fell    in   a  hole   in    tne   sidewalk,   thereby 
she  waa  thrown,    fell   and  was   injured. 

In    the   second   count  plaintiff   arerred   t'lat   defendant 
•xeroised  and  obtained   control   orer   the   sidewalk,    ster)8,   landing 
or  platform;    that   it  was   defendant's   iuty   to  keep   the    same   in    safe 
condition   for    the    ingress   and   egress   of  peoT^le  lawfully  using   the 
premises;    and   that   defendant  negligently  failed   so    to   do  but  ner- 
mitted   the   same  to   reoiain   in   an  unsafe   condition,    in   that  hole* 
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wer«  permitted   to    vxist    so    that  parsons  unfamiliar  vith   th«    smat 
would  be  apt    to    stumble   and   I'all,    all   ol*  which  in    the  «xs'-4is*   of 
reasonaole  cars  del'snlant  would  have  known ;    »n&  that  plaintiff 
while  uisin{^  the  paesat.sway  with  rlue  cart  was  thrown  with  great 
force  and  violence,    injuring  iTier. 

The   answer  of   defendant   denied   the   allegations  of  negii* 
genoe  on   its  part   and  also    set  up   aff inuatively  that   the  acoi4«mt 
took  rtlaoe   on    a  public   sidewalk  which  was  under  the   control   of    the 
City  of  Chicago;    that   it  was   the   duty  of    the  City,   not   defendant, 
to   keep   the    same  in   reasonably   sal'e   condition;    that   def  endan  c  was 
not   in   control,    in   charge   or   in   posseeaion   of   the    sidewalk,    did 
not   construct   it  and  was  not  in   control  of  it  although  it  was  ad- 
jacent to   its  premises,    etc. 

The  facts   (practically  undisputed)    are   tuat   defendant   owns 
and   controls   a  hotel   at  Hyde  Park  boulevard  and   53rd   street  in 
Chicago.      In   front  of   the  hotel   is  a   sidewalk  whicii   extends   along 
the   south  side  of     53rd   street  and  on   the  nortli   side  of   the  hotel; 
53rd   street    extends   east    and  west;    the   sidewalk  is   adjacent   to    the 
premises,    is  about  18  feet  wide  i'rcm  the  building  line  to    tlie   curb. 
One  of   the   entrances   to    the  hotel    is   on   the  north   side   of   it   and 
about   the   center  of   the  building  facing   53rd   street;    this   entrance 
was  used  for   automobile  and  other  patrons  of  the  hotel;    the  «i- 
trance  consisted  of  a  double  door  at   tiie   c^uildin^  line;    outside   the 
door   and  extendin^i  from   the   doorway   to    the    curb  line   of  the   street 
was   a  canopy   erected  by   defendant;    the    canopy  was    supported   by 
Iron  posts   set    in   concrete   and  it  was    covered  on   to:)  by  a   canvas, 
in  which   on   tlie    sides   spaces  were  left   for   east   and   west  pedes- 
trians on   53rd   street  to  pass   through   and  under  it.      The   same 
situation  had  existed   for   about  9   years. 

Defendant    employed  a  dooriJ>an  waose  duty  it  was   to  lueet 
patrons   at   their   automobiles  and   assist   them  in   and   out   of   the 
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hotel.     Bach  day  an    employaa  ol'  the  hotal    swept   tha   apaoa  under  the 
eanopy  at   least   onoe   ixnA   sometimes   two   or   three   times;    if   this   en* 
ployee  was  not   on  duty   tne  doorman  would  perform  this   service. 

On   the  day  ol   the  accident   k  doorman  named  btewurt  was  on 
duty;   he  had  been   employed  by  the  hotel   lor  about  9   years.      The 
sidewalk  under  the   cexiopy  was  m&de  of   concrete  dlTided   into   6 
blocks  which   were  about    5   feet  by  6   feet  in   dimensions,    separated 
by  cross  marks  made  with  a  trowel   ir dented   in   the   concrete   at   th« 
time  it  was  laid;    Iroai  the  door   to    the   curb   tne   cp -ce  or.   the   street 
was   two  of   these  blocks   in   width   and   three   blocks  long. 

Plaintiff  had   resided   in   del endaiit  hotel   &   yeurs  prior   to 
Decernber  2,    1935;    ene   o^Tied  an   autox^obile  wnlch  was   driven  by  a 
chauffeur,   loioholas  ii^anderfeld;    on   that  day,    after  doin^;   some 
shopping,   plaintiff  was   driven   to    the  hotel   arriving   at   about    5:15 
p,   m. ;    she   approaoixed   from   the  ^est   aiia  her   car    stopped  at    the 
usual  place   in   front   ol    the   canopy   at    the    5Srd   street   entrance; 
the  doorman    came  out,    opened    Uie   doox    ol   ber   car,    took   some  p>ci^- 
ages  which  he   started   to    carry  toward   the  building,   plaintiff   ac- 
companying him;    her   testimony   is   to    the    effect    taat  'aien   aue  had 
gone  about    5  feet,   or   to   the  first   cross  line  on   the   sidewalk,   hex 
foot   oaught    in   a  nole   anc^    she  was   thrown   to   the    sidewaljc,    failing 
toward  t.he  building;    she   screamed   and   the   chauffeur   stopped  iiia 
car  and   ran   to  her,    and   about   thid   viCiO   the   door/.^an   assisted  her  to 
aristt;    she   says   t  ^at  lying  on   thr^   sidewalk   she  looked  buck   to    see 
the   cauBe   of  ner  fall   sa^d   saw   tr^e    .ole   iii  whiau  her  heel  had   cau^t; 
assisted  by  the    ciiauffeur   and    ciie  bell-boy   erie  was   taken  throufili 
the   drug   store   in    the  hotel    to    the    elevator   and  thoioe   tc  her 
apartment  on    th«   6th  floor;    she   says   she  ^as   carried  i  roi-   tae 
elevator    to  her   apartment    -Jid  placed  upon   a  divan;    Pr,    uoldauith, 
a  practicing  physician,   was   called,    also  ner  brouher,    una   they 
assisted  her   into  bed  £Xd  her  medical  needs  were    -attended  ;,o;    she 
was   afterward   taKen   to    a  hospital,    x-rayed  and  pluoed  in   a  cast 
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for  a  broken  hip. 

Th«  sidewalk   in   question  belonK*   to   the  City  ol*  otiioage. 
Defendant   I'or  man.    yeare  had  assumed  a  certain   control    and   super-> 
yision  over  that  portion    ol'   it  which  was  laid  I'rom   this   entrance 
to  the   curb.      The  duties  ol'  the   doorman  were  in  part   to  keep  the 
sidewalk    spaoe  under   the   oanopy  in   a  clean   and   proper   condition 
for  the  use  ol    patrons   ol'   ti^at   doorway  ol'    the  hatel;   he  was   to 
meet   inooxaine,   and   outgoing   cars   and   assist    the  occupants   in   and 
out   ol'   the  hotel   oyer   this  particular  spae*   and  under   ti-ie    canopy. 
The  only  other  persons  uain^   this   spaoe  were  pedestrians   rjolng 
east   and  west   on   the   sidewalk   throu^   the    spao«   in    the   sides  ol'   the 
oanopy.      The  medical    testimony   tended   to    show  that  plaintiff's 
injuries  were  permanent.      It   also    appeared  plaintiff   incurred  ex- 
penses by  reason   of  her  injury  amounting   to    about   s?2000;    that   she 
did  not  know  of  toy  dangerous    condition   of   the   sidewalk,    and  that 
the  condition   In  whicii  it  was  on   the  day  of   the  accident  had  ex- 
isted for   a  lon^:    time, 

December  2,    1935,   was   a  dry,    clear   day,   no    enow,    ice  or 
water  of  any  kind  on    the   ground   aiid  no   foreign    substance   of   any 
kind  was  visible  upon   the   sidewalk;    plaintiff  habitually  used  this 
53rd   street    entrance   and  walked   over   this   sidewalk  nearly   every  day 
during  the  period  of  her  tenancy;    she  fell   at   a  point  on   the   side- 
walk directly  under   the   oanopy   and   about   4   feet   from   the   curb  line. 
The  City   of  Chicago  was  not  made   a  defendant   in   this   case. 

The  theory  of   olaintiff   is    tuat   defendant  was  listle  te- 
cauBP   it  neglected  it«   duty   to  keep    the   sidewalk  in   a  reasonably 
safe   condition    for   the  use  of  plaintiff;    that   plaintiff  was  not 
negligent   and   fell    as   a  result   of   defendant's  negligence    nnd  is 
therefore   entitled   to    recover. 

On   the   other     hand  defei^dant    contends   that   as  a  matter  of 
law  under   the   evidence    there  was  no    iuty  upon   it   to  keep    the 
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sidewalk  in   repair.      I'urther,    that  aa  a  matter  of  faet  the   side- 
walk was  not    in   disrepair,    etnd  tnat   the  aocident    to  plaintli'l'  wac 
the  result  oi'  iier  own  ne^lKenoe. 

Two   queetiona   are  disclosed  by   the   reoord,    either  of  wnleli 
is   determinative  of   this   appeal;      J^'iret,   whether  defendant   as  a 
matter  of  law  could  be  held   i'or  the   injury  plaintiff  received; 
and,    second,   whether  ae   a  matter  of  fact   the  Injury  plaintiff  re- 
ceived was   the   result  of  negligence  on   the  part   of  another  or 
the  result   of  plaintiff's  negli^^ence   in  failing  to   exercise  due 

care. 

of  law 
It   is   the  well   settled  rulje/in  Illinois   that  ax.  abutting 

owner,    in  the  absence  of   special   circumstances,    is  under  no  duty 

to  keep   the    sidewalk   in   front  of  his  premises  in   sal*e    condition, 

and  that  this   duty  rests  upon   the   city  rather  Uian  the   abutting 

owner.      Xhe  rule  was  well   stated  in  the   comparatively   early  case 

of  Gridley  v.    City  of  Blooiiiin,^ton.    88  111,    554,   where    the   Supreme 

court    said: 

"It   is   plain   defendant  has  no   otUer   interest   in   the   street 
in   front   of  his  property    than   any   other   citizen   of  the  auj'iicipality. 
llie   Bsutie   is   true  of   the    sidewalk.      It   Is  a  part   of   the   street   set 
apart   for    the   exclusive  use  oi'  persons   traveling   on   foot,    and   is   as 
mucli  under   the   control    of   the  municipal   govem^ient   as   the    street 
itself.    *•**      The   nldewalk,    as  was   declared   in    the   case   cited 
(40   111.    211)    is   as  much  a  public  hie^hwagr,    free   to    the  use   of  all, 
as   the   street   iteelf,    suid,   upon   principle   it   follovs    the    citizen 
eannot  be  laid  vinder  obligations,    under  our  laws,    to  keep   it  free 
from  obstructions   in    front   of  his  property   at  his   own   e^qpense,    any 
more   than   the   street   itself," 

A  later  case   to    the   saue   effect  is  Bums  v.    i^ung.    290   Hi, 

App,    278,      The  plaintiff   relies   on   Steinberg  v,   l>ortuem  Illi:.ois 

Telep  lone   Co. .    260   111,    App,    533,    and   'U.so    cites  Calvert  v.    :?prink- 

fleld  Electric  j.iglit   and  Power  Co,.    231   111.    290;   ii^ueller  v.   Pnelps. 

262  111,    630;   Rieok  v,    Great  Atlantic    :aid  i^acific   i ea  wO,.    266 

111.   App,    613;   Pabst  v.   hillmans.    293  111.    ^pp.    547,   and  45  Corpus 

Juris,    834.      Most   reliance   seems   to  be  placed  on   the   Steinberg 

ease.      Inere   the  plaintiff  was   Injured  by   falling  down   a  stairway 

whicii  led  froxu   the   street    to    the    telephone   exchai^ge   of  defendant. 
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looated  In  the  second  story  oi'  ths  building  of  whleh    th«  stairs  wsrs 
a  part,   and  were   the  only  means  of  Ingress  and  egrees   to   '.he  ez- 
ehange.      'llie   oourt   aaid    that  the   eridenoe   tended  to    show  that  de- 
fendant was    in    control   of   the  hall   and    stairway  where   the   aocident 
occurred,   but   added   that  whether  defendant  had    .ontrol   of   the  hall 
and   stairway  wav   Immaterial.      ^lie   court    said: 

"An   irivitatioi-    to    enter  preiiises   carries  with   It   the  duty 
toward    the   person    invited    to  provide  rpasonRbly   eaJ'e  neane   of  in- 
gress  arid   egress.      (45  C.    J.    854  Jsegligence. )      An  owner  or  occupant 
of  land  wlio ,   "by   Invitation,    express  or   irupli-'d,    indaccs   or  leads 
others   to   ^0   upon  pre..i8es   for  aiiy  lawful   purpose  Is  liatle  for 
Injuries   occasioned  by  his  negliccnt   failure   to   keep    the  land 
or   Its   approaches   in   a  reasonacly    safe   condition.      (Citlvert  v. 
ST)rlnp:field  Electric  Lig^it   k  Power  Co..    231   111.,    29C;    iaem.ctt   v. 
Louisville   Ac  isashville   a.    Go.,    102   J.    b.    577   (26   U,b,l.,Jid,    235); 
2C   R.    C.   I,    iiegligence    56-67),      9r*n   a  trespeseer   on   land   has   teen 
held  to  be  liable   to  nis  injured  invitees.      {  Collins  v.   liazel  Lumber 
Co.,    54  Wash,    524,    103  Pac.    79  8.)    *   *    * .  * 

The   case,   however,    involved  a  private    stairway  used  by   de- 
fendauit   for   access    to   lbs  preniiees.      kanifestly,    sucn   a  case   is 
Clearly  distinguishable   from   one  where,    as  here,   a  plaintiff  is 
invited  to  make  use   of  a  public   street.      ..he  Calvert    case   involved  a 
hole  on    the   roof  of  defendsuit's  building.      The  kueller  case   is   a 
case  of  hallways  leading   to    elevators   in   defendant's   property.      Jx% 
Pabst   case  was    that   of  a   stringbean   on    the   floor  of   defendant's 
■tore.      The  Riecjc  case   involved   slipping  of  plaizitiff  on    a  green 
bean  or  pea  in   the   store   of  defendant.     Jbio   one  of   tixese  cases,   nor 
eny  of   tne   oases   cited    in    support  of   the   quotation   froi.-  45  C.J,  j354, 
Involved  a  public   street   or   sidewalk   from  w:.lch   the  plaintiff   en- 
tered  tlie  premises.      We   are   of   the   opinion,    therefore,    that   the 
trial   court  «a«   justified  in  holding   as  a  uatter  of  law   that  plain- 
tiff  could  not   recover.      This   is   determinative  of   this   appeal. 

Ho   findings   of   fact  were    submitted*      xhe   record   does  net 
inform  us  whether   the  decision   of    the   court  was  based  on   a  propositiox 
of  law  or  upon   findings   of   fact.      Every  presuiitption   is,   of   course, 
in   favor  of   the   jud^^ent.      Under   the   former  practice   the  finding 
•f   the   trial    court   on    issues  of  faot  was   entitled   to    tne   same 
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weigtit   as   the  verdict   oJ'  a  jury,    (x^9utiMSi.  y.    apriager.    44  iii.App. 

647,    and  Pat  ergon   v.   Whitney.    67  111,    App.    2S»u>    uLua   a  Jud^Kent 
based  upon    such  verdict   or   l  i/^ding  would  be   reverted   by   this  court 
only  ^here   it  was   against    the    clear  and  oanlieat  weight   oi    the   evi- 
denoe.      Section  64  of   Uie  Civil  Praetlce  Act  provides   t;iat  no 
special   firidlnga   ol'   fact    ahall   be  neoeesary    .u   any   case   at   lav 
tried  without   a  Jury   to   support    the   Judgment   or  as   a  basis   ol' 
review,    and   ^re  have  held    taat   the   rule  under   the  lormer  practice    is 
applicable   In    such   cases*        "elsberk  v.    U.    d.    Casualty   Co. ,    268 
111.   App,    7a),      VITe  have   already  held  as   a  matter  ol    law   tnat   ther« 
was  no   evidence  here   tending   to    show   any   defect    in   tne    sidewalk 
with  respect    to  which  defendant   owed  a  duty  to  plaintiff.      The 
issues  of  f 'i.ct  under  the  pleadings  were  whether  there  was  a  uole 
in   the    sidewalk  as   alleged,   whether  defendant  was  negllt>,ent  with 
respect   thereto,    and  whether  plaintil'l'  was, under  the    evidence,  in 
the   exercise   of   due   care   at    tlie   time    she   received   the   injury. 
Aiotiiing  appearing  to    the    contrary,   we  must   assume   tiiat   the   finding 
of    the   trial   Judge  on   all    these   Issues   of   fact  was   against   the 
plaintiff   and  unless   it   appears      that   as   to   each  and  all   of   these 
issues   of  fact   the  finding   is   clearly   and  manifestly   against   the 
•videnoe  the   Judgment  must  be  affirmed,     itiven  if  we  assumt  (which 
the   evidence   In   our  opinion  would  not    Justify)    tnat   a  prepcnderance 
thereof   Justified   an   inference   that    tiie   sidewalk  was   defective, 
ther«  would   still   remain    the    controlling   question   of  whether  plain- 
tiff at   tiif   tiiae    she  received   the   injury  was   In   the    exercise   of  due 
care,      Tiie  evidence  in   this    record  would  not   justify   such  a  finding 
by   this   court.      Plaintiff,    as   others,  had  walked   over   this   sidewalk 
precisely   at    tnls  pl-tce   for  many  years;    it   does  not   appear  n.er   eye- 
eight  was   defective;    she   received   the   Injury   in  broad  dayll^t,    at 
a  time  aujd   in   a  place  where   tnere  was  nothing,  to   obstruct  her  view 
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aa    ehe   anproaohod   the   entrance   to   the  hotel.      It   la   tu£;geated  by 
her  attorney   that   the   defeote   In    thf»    eldewalk  were    so    ellf^t    that 
they  were  not   apparent   to  her  uoon   Inspection.      If   taia  wre   true, 
then    (aeeumlng  defendant  ha'1   a  duty  to    Inspect)    It    is   difficult 
to    see  how  defendant   could  be  held  to  be  guilty  of  negli|,ence. 
Wt  hold   that   as   a  matter  of  law  plaintiff  was  not    entitled   to 
recover  and   that  upon    the   issuee  of   faot    thle   court    cannot    say 
that   the   lindinge   of   the   trial    court   are   clearly  and  manifestly 
against   the   evidence. 

The   Judgpiont   is  affirmed, 

Ai'FIRkKD. 

MoSurely,  P.    J.,    and  O'Connor,    J,,    concur. 
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THB  EqUITABLS  LlJii  ASoU.l/lNCE   SOCIKTT        ) 
OF  r.IE   ujNIT  :;D  STaTES,    a  Corportition,        \ 

296I.A.  o47 

UR,    JUSTICE  MATCHETT    DELIVERBI^   THE   OPlhlOU   OV   IKS   COUKT, 

In    an   action  on    an   Insurarice  policy  Issued  on    the  lilt 
ol'   Sylvester  Jt'hillips   in   favor   ol'   plaintiff,   his  wile,    and  upon 
trial  Toy   the    court,    there  T^aB   &  lirding  for  plaintiff   in   the   sum 
of  $6000   and   jud^ent,    from  whicn  defendant   appeals.      Findings  of 
fact   and  propositions  of  law  were   submitted  by  defendant   <^d   the 
rulings  oi    the   court   thereon  appear  in   the   record.      xVie  facts  were 
presented  by  a  written    stipulation   of   the  parties  and  no   other 
•▼idence  was  offered  or  received. 

The   insured  died   Septeuiber  10,   1933,    after  ai    illness   of  a 
few  days   Iroat  a  ruptured   appendix.      The   scle   defense   interposed 
wau    that   Uie  policy  had  lapsed  prior   to    tne   death  ci'  the  assured 
for  non-payment  of  preiuiums.      The  pleadings  present    two    isfLies   of 
fact.      The   lirst   is  wiiether  the  preiuium  was   in   fact   tendered   to    de- 
fendant witnin   the   time  liuited  in   the  policy;    the    second,    assusiiAs 
it  was  not    so    tendered,    whether  def  ndant  by  it&    conduct  waived   txie 
delay  in  payment   and  is   estopped  to    assert  non-payment. 

The   assured   applied  for    the  policy   January  20,    19  32,      It 
was   issued   to  hiai   January   22,    19  32.      It  bear?    an    mdorsemMit  of   an 
agreement    for  two-year  preliminary  term  insurance   from  January   2C , 
1932,    to    January  20,    1934.      The   premium  was  318.75,    payable 
quarterly  on   the   20 tn   day  of  April,    July,   October  and  January, 
until   two    full   years  preiaiums   stiould   be  paid.      By  the   terms  of 
the  policy  the  premiums  were  payable   in  advance   at   the  home  office 
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of  defendsunt   or   to    any   autiiorlzed    ai;;«nt,      A  p«rlod   of   grace  of   31 
days  wa»  providpd    J  or    the  payment  of   eyery  preoilum   -<rt"»r  tht  J  .Int. 
Th«  policy   else  provided   that   failure   to  pay   smy  preB.i>ajti    a*   agr««d 
should   cauE-e  a  default     nd  the  policy  was   to   eeaft  except   %• 
•tated   in   the  proviclon   thereof  for  ^reoe,   hut   it  ml^ht  te  rt- 
inetated  at   any  time  upon  proof   aatiefactory  to  defendart   of  in- 
•urahllity  and  payment   of  overdue  premium*  with   i%  intereat. 

The   ineured  paid   all   the  premiuma  whicU  fell   due  prior   to 
20. 
*Tul£/  1933.      These  paymenta  were  made  by  oheoks,   hut  neither  plain- 
tiff nor  defendant  have  records   showing  the  exaot  datea  on  w.iich 
the   checks  were  mailed  hy  the  assured  or  received  ty  the   defendant. 
The  records  of  the  assured  were   Inadvertently  destroyed  and  it  waa 
the  practice  of  defendant  to   destroy  the   envelopea   in  which  payi^enta 
were   reoeivad  lifter   six  montha   from   the   time  of   receiving   then. 
It  was  defendant 'a   custom   to   accept,  paymenta   of  prenioma  tendered 
by  mail   if  the   tender   reached   ita  office   5  days   after   the  laat 
day  of  grace.      It  was  not   usual   for  defendsmt   to   inform  policy- 
holders of  this   custom,    and   it   is  not  known  whether   the   insured 
had  knowledge  thereof. 

About   the  middle  of  August,   1933,    the  insured  moved  tea* 
porarily  from   2343  Rosemont   avenue,    Chicago,  his  address  when   the 
policy  was   issued,    to   1536  Hood   avenue,   where  he  was   living  when 
taken   ill   about   Seprember  1,    1933,      September  8th  he  was  taken   to 
the  hospital   and   died   in   an   operation,    as   alre&idy   stated,    September 
10  th, 

The  faota  atipulated  ahow  that   the   insured  tendered  payment 
of   the  premium  of  July  20,    19  33,   by  a   check,   which   is   attached   to 
the    stipulation   and  marked  plaintiff's   exhibit    2,      ±axB   check  is 
signed  by  the   insured   and   is   drawn   on   the    same   account   as   checks 
theretofore   given   in  ];»ayment   of  previous  premiums.      The  check   is 
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dated  August   20,    1933.      Tlrie    clenrlng  houat   stsunp      upon   It   ah«irft   It 
wet  paid  August    31,    19:^3.      Taa   inpreesilon   of  a  rutbcr    ataoip  uttd 
ty  defendant's   cashier  to   indicate  on  what   date   c/iecks  wtxt  re- 
oelTed   at   defendant's   cffioe   shows   "August    23,   1933** 

It  was   the   custom   ol'  delendarit   to    send   to   eaoi:i  poliej 
holder  10   daye  before    t^e   last   day  of   ^raoe    lor    the  payuient   ol    an/ 
premium  a  ren^alnder  notice   on   a   I'orxu  used  ty  defeniai<t   for   that 
purpose   to    the    effect    that    the   period  ol    (^raoe  would   expire   and 
also    to    sncftose  with   tJiis   a   sel'-addressed   envelope    to  be  used  by 
the  polioyholder  in   rejultting  the  premium.        buch  a  reiuindcr  notice 
to    the   assured   as   to    the  payiaent   of   this  premluai  on    this  policy 
and    such  an   envelope  were  produced  from  the   files  of   defendant. 
The  rubber  stamp   Impresaion   on    e&oh  of   these   indicates   tiiat   the 
same  wero  received  at   the  mail   desk  at   the   cahsier's   oifice  on 
August   28,   1935,    and  referred   to    the   restoration   department  of   de- 
fendant.     In   f.ic   left-hfuid   corner  of   the    ex^vexope   appear  ii.   print 
the  words,    "If  not   delivered  within   5  days   return   to",      underneath 
these  printed  words  appears   in   the  handwriting  of  the  assured  his 
own   signature,    -    "S.    J,   Phillips,    2343  Roseiuont,    OLgo.,    111." 
The  figure  "2*   apparently  has  teen   clipped  out,   but    the   envelope 
"beare    the    sta^ip   of   the  postoffice,    "Chicago,   Aufcust    26,   10:30  P.M., 
1933,    Illinois," 

Plaintiff   in  her  pleading  disclainia  knowlede;e  of  the   tina 
when   this   tender  of  payment  was  made.      Defendant   avera   in   its 
pleading  that   the    tender  was  not  made  until   6  days   after  the 
end   of   the  grace  period.      Defendant   admits   that   the   burden   of  proof 
as   to   the  issue  was  upon  it,  but  argues   tnat  the  proof  is   suff iciest 
to    show   that    the   tender  of  preiaium  was  not   made  within   t:ae   graea 
period.      We   are   disposed   to  hold   that    the   evidence  was  prima  facie 
■ufficient   to   establian  as  a  fact   that   the   tender  of  paycient  of   the 
premium  was  not  made  until   after   the  expiration  of  the  period  of 
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grace,   which  waa   August   20,    1933.      The  poitQlTlc*   ttanif  whioh  ap« 
peare   on   the   envelope  returned  1}y   the   &80ured  «^ith  others   f^..ete 

at'ove   recited   eesif;    to    compel    tnle    conclueion, 

T}i.ere   reciains   for    ocnaiderotior^    Uae   secoiil   Issue  of  fact, 
namely,    as   to  whetiier  del'endaXit  by   its   conduct   iij    accepting  payotent 
ol'  prior  premiums   after   the   expiration   of   the  period  of  graos   jkni. 
by  requesting  payment  of  preiuiums  whicu  accrued  tiiercafter  valTeA 
the   delay  in   tendering  payicent   oJ'   this  premium  and   is    estopped    at 
against   -olaintiff   to   urge   that   the  policy  had  lapsed   at   the  date 
of   the   death  of   the   assured.      The  law   of   this   s cate    does  not   faror 
the   lapse   of   insurance  policiea,      TVie   proviaione  of   the  po:i.icy   for 
forfeiture   for  non-payuxeiit   of   preiriuraa  weru   inserted   in  the   insur- 
ance   contract  which  was  prepared  by  defendant   compariy   arjd  waa    for 
its   own  b(3np.fit   c^nd  not   for   the  benefit   of   the   insured.      The   com- 
ptiny,    therefore,    could  waive   these  provisions  and  any  aExbie,^l0U8 
provisions   in   tTie    oon^ract  Ctust   be   construed  liberally  in   favor 
of   the   insured.      As  r-as    stated  in  Baxter  v.  Letropwlitac  Life   Ins. 
jCo.,    318   111.  ,    369,    372: 

"If   the    conduct   of   the   infiurer   is    such  as   tc    induce   the   as- 
sured to   believe   that   a  forfeiture  will  not  be   insisted  upon,    the 
insurer  vill  be  held   to   be   estopped  from  ta^^ing  advar.ta£,e   of   such 
forfeiture.      Bennett   v.   Union  Central  Life   Ins.    Co..    202  111.    43«; 
Aetna  Life   I-;p.    Co.    v.    Uarxford.    200   id.    126;    llli..oiB  Life  ^»s 'n 
V.   Wells,.   200  id.    446;   kanufaoturera   and  Aieroh&nts  Ins.    Co.    ▼j^.A™* 
strong.    145   id.    469;    Chicago  Life  Ins.    Ce.    v.   Earner.    80   id,    410." 

The  evidence  here   shows   that   the  payment  of  all   these 

pre*uiuni8  was  made  by  the   insured   to  defei-d.-mt   through  checks.      The 

rectipt   of  a   check   ig  not  pajTtent,      The  prerr.ium  was  not  paid  until 

the   cheoic  tendered   ir   payment  was  honored  by  the  bank  on  which   it 

was   drawn,      iJince   tlie    enactii^ent    of   the  l^egotiable  Instrument  Act 

in   this    state   (sec   111.    State  Ear   Stats.,    onap,   98,    eec.    138,    par. 

210)    a  check  no   longer  operates   as   an  assifejaiaent   of  any  part  of  the 

fund  on  whicn   it   is   drawn.      A   c^^ieck  is   therefore  not   payment   in 

the  absence  of  an   express  agreement  of  the  parties  to   that  effect. 
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This  is  well  settled  by  a  long  line  of  caeea  cited  in  plaiutil'f '• 
"brief,  from  atronp;  v.  K.ing.  35  111.,  9,  to  Ba^cter  v.  ketropolitap 
Life  Ine.    Co..    318  111.    36©, 

Here   it  appears   froiu  the   facts  stipulated   tnat   the  prior 
preaiium  due   on   this  policy  on   January  20,    1932,   was  paid   in   ad- 
Tanoe;    that    the  premium  due  April    20,    1932,   was  paid  kay  21)   1032, 
one   day  after   the   expiration   oi    the  last   day  of  grace;    tJcxat    the 
pren^ium  due   July   20  of   the      same  year  was  paid  Augj^st    25,    5   days 
after  the   expiration   of   the  last  day  of   grace;    and   the  preoiiua   due 
October  20   on  iuovember   23,    3  days   after   the  expiration  of  grace. 
The  premium  due   January  20,   1933,   was  paid  February  21  of  the   saAt 
year,   1  day  after  the   expiration   of  grace,    and  that  of  April  20, 
1933,    on  kay  23,   1933,    3  days   after  the   ea^iration   of   the  grace 
period. 

Defendant   argues,   however,    that   it  has  a  right   to   assume 
(there  being  no  proof  to    the   contrary)    that  these   checJcs  were 
mailed,   and  (there  being  no   information  as   to   the  place  frosi  which 
the   aame  were  mailed)    it  is   clear  that   all   of   them  must  hare  been 
deposited  in   the  mail  before   tJrie  last  day  of  grace.      Therefore, 
defendant   says,    the  facts   stipulated  fail    to   ehow  acceptance  by  de- 
fendant of  the  former  prexuiuas  tendered  after  the  ejQ)iration  of 
grace.     We  hold   that   these   facts  may  not  be  assumed   in    the   absence 
of  proof. 

Defendant   further   says   tliat  giving  plaintiff    the  benefit 
of   every  doubt   it   conclusively  appears   that  prior   to    July  20,    1933, 
the  defendant   company  did  net   accept   &ny  premiua  from   the   assured 
more   than  A  days   after  the   expiration   of  grace.      It   is   artcued, 
therefore,    as   a  matter  of  law,    that    such   acceptance  would  not 
•mount   to  waiver  by  defendant   of  its   right   to   refuse   a  premium  not 
received  by   it  until   S  days   after  grace  had   expired.      In  other 
words,    defendant   says   it   did  not   in  any  view  of  the  matter   commit 
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iteelf   to   an  unlimited  wblyar   so    tiiat   Its  pollcyii^oldcrs  jalght 
tender  premiums   any  number  oi'  iaye  later  with  Impunity.      There 
1b,    Bays   del'endaxit,   no    equitable  reason  why  a  limited   amount   of 
leniency  at   one    time    sliould  warrant   an  unlimited   aaaount  ol* 
leniency  at  future   timcB.      defendant    cites  Daley  t.  Metropolitan 
Life  Ins.    Co..    81  1^,   H,    602,    123  Atl.    531,    and  Perlman  t.   ktm 
York  Life   Ina.    Co..    254  D..   Y,    Supp.    646,    234  App,    DIt.    349. 

The    court  was   requested    to    so  nold   as   a  proposition   of 
law  but  reluaed.      Vie  hold  the   ruling  ol'   tlie   court  was  proper. 
The   cases   cited   are  distinguishable  on    ti:ie   f{i.cts  in    that   the 
claimed  waiver  here  arises   solely  from  the   conduct  of   the 
parties  while  in   the   oases   cited  the  waiver  was  based  on  express 
notices.     As  plaintiff  points  out,      in   case  of  any  abuse  of  a 
waiver  by  a  policyholder  the   abuse  could  be  terminated  throu^ 
notice  by  the  Insurance  company  In  apt   time  to   the   assured. 

Whatever  may  be  the   rule  in  other   states,  we  hold  that 
defendant  by  its    conduct  waived  the  payment  of  pren^iums  within 
the   strict  provisions  of   the  policy  and   is  now  estopped   as   a^rainftt 
plaintiff   to    claim  a  forfeiture   of   the  policy  for  non-payment.    That 
the  waiver  of   the  default  was  not  intentional  would  make  no   dif- 
ference.     It   appears  here   that  not   only  was   the  prompt  payment    of 
prior  premiiims  waived,    but    that   defendant    company  by  an   ejcorese 
notice   requested   the  payment   of  another  pr«nium  which  would  ni»\turo 
at   a  later  date.      It  would  be  unjust   to  permit   defendant  not    only 
to   receive  and  keep  the  premiiun  but   send  out  notices  renuestlng 
further  payments  of  premiums  and  then  deny  liability  on  the  ground 
that   the  policy  had  lapsed.     The  oases  in   this   state  applicable 
have  boon  reviewed  in  Routa  v.    Royal  Lea^^uo.    274  111.    App.    152,    and 
it   is  unnecessary  to   repeat  what    it   said  there.      Only  a  few  of   the 
Bany  Illirjois   cases  which  might  be   cite*   to   t..e   effect   that   on    tho 
uncontradicted  facts  ttie  forfeiture   of  this  policy  had  been  waived, 
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and  that   the   defendant   !•   estopped   to   set  up   the  defenee  clained, 
are  Ba:cter  v.   Letropolltan  Lile   Ins.    Co.  .    318  111.    369;   Adsm  r^ 
CQlum'bla  Kat'l  Lll'e  Ixia,    Uo.  .    213  111,    App.    64,    and  *aer?ieee  t, 
Independent,  Order  of  J^'oreatere.    244  111.   App,    211, 
The  Judgment   is  affirmed* 

MoSurely,  P,    J,,   and  O'Connor,    J,,    concur* 
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Appelle*, 
▼•• 

ALB3RT  R.    UKBACH   et   al., 

Co-i'artles  Dal^&darit,      ) 
and 
RO£EKI  Ai)iDi!.KSol4 ,    DAISY   Ahii^iiiHSOit . 
HERBISHT  At^D}2R30i<,    ELLA  AW  DERUOW , 
UARSHALL  AM)J!iKUOM    and  KUXh  A^I3£R&0Ji , 
Ayjellants. 
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HR,    JUSTIUB  iiATCHSTT   I3SLIV]BKED   THB   OPIlao^    OF   THK    COURT, 


This    Is   an   appeal  by  certain   defer.danta   froiu  a  decree   of 
foreclosure   entered  In   the  Cirouit   court  of  Cook  county  on  ~arch 
2,    1938,    In   favor  of   the   plaintiff,    George  L.    Prederlcke.    The 
bill   of  12  paragraphs  was   filed  April   23,    1937.      It  was  based  on   a 
trust  deed  executed  December  16,   1921,  by  Albert  h.   Urbach,    a 
bachelor,    conveying  certain   Improved  pre   lees   in   tnlcago,    Cook 
county,   Illinois,    to   secure  his  note  for  |7500   of  the   sazi^e   date, 
due   five  years  after  date,  with  interest.      Xne  note  and  coupons 
represeiitlng  the  Interest  were  payable  at   the  office  of  defendant, 
A.   F.  HallAsuin.      rhe   conveyance  was   to   the   Chicago  Title  4  Trust 
Company  as  Trustee, 

At   the  maturity  of   the  note  en  December  16,    19  26,    4^2500 
was  paid  on  the  principal   and  interest  wnich  nad  theretoiore  ac- 
crued was  also   paid*      November  27  prior    to    that   date  i^els  A. 
Anderson   and  ^ary,  his  wife,  who    in   the  meantime  had  become  the 
owners  of    the  preiuises,    entered   into   a  written   agreement  with 
Herman  ii\   Kallmann,   whereby  the    time   of  payment   of  the  balance 
due   (amounting  to   $5000)    was   extended  to  December  16,    19  31,   'ith 
Interest   at   6/t  per  auinu«.      Attain   on  March  12,    1931,   by  liJce  agree- 
ment between  Hels   and  i&ary  Anderson   and  August  f,   iialLmann,    the 
time  of  paymerit   of   trie   principal  was   again   extended   to  December 
16,   1936,    ■  ith  interest   at   6^  per  aiinum.      At   the    saa  of   the   time 
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as   Axt ended   the  prlnolpal   ol'  the  note  was  not  paid  ae   n^reed,    and 

I'or   this  default  plaintiff  owner  brought  hlo  bill   to   foreclose. 

All    Internet   up    to  maturity,   howeyer,   has  been  paid. 

The  premisea   in   question   are   30   by  125  feet   and  known   aa 

8717  Lelsuid   arenue,    Chicago,    aufid   are   improTed  by  a  two -apartment 

brick  building   and  a  two- car  garage.      The  bill   filed   by  plaintiff 

is   verified   and   avera   that   the  value  of    tlie  preiuieea   is  $3C00. 

legal 
j^sls  A.    Anderson,   holding   th^tltal    to    these  preu.lses   on 

August  15,   1936,    died   testate,    leaving  his    sons,   xlobert,   Herbert, 
Marshall   and  Arthur,    and  his   daughter  211a  J. ,   his  only  heirs   at 
law  and  next  of  kin,     Jwary  Anderson,   his  wife,   predftoeased  him. 
The  will  named  his   son  Marshall    executor   aiid  devised   all  his 
rigat,    title   and   interest    in   the  prejr.iees   to   the    sons   Robert, 
Herbert  and  Marshall.      Tiiis  will  was   admitted  to  probate   in  the 
Probate   court    of   Cook  Couiity   April   26,    1937,    three   days   al'ter    the 
filing  of  the  bill  herein. 

The  only  defense   alleged    in   the   answer   ie   to    the   effect 
tlaat   after   the   death  of  tfels  Anderson  his    cnildren,    the   defendants, 
negotiated  with  plaintiff    through  plaintiff ^s   sgent,   August  V. 
Kallmann,    for   an    extension   of   txie   tioie   of   payment   oi'    the  loan;    tiiat 
plaintiff  agreed   to   accept   a  new  mortgage   on   the   saoie  precises    lor 
the  principal    amount   of  ^5000,    due   five  years   after   date,   -rith   in- 
terest  at  6%  per  annum,    payable    semi-annually;    that    the   defendants 
executed  and  delivered   such  a  promissory  note,   dated  December  16, 

1936,  aoid  executed  a  trust  deed  on   that   date  conveying  the  prei^issfl 
to   August  S,   Eallmann,    as   trustee,    to    secure   tae  payment   of  this 
note;    that   the    trust   deed  was   duly   filed    for  record  on   January  1*, 

1937,  and  that  by  reason  of   the  premises   the  indebtedness   secured 
by   the  first   trust   dsed  had  been  paid. 

The   cause  was   referred  to   a  itaster  who   took   the   evidence 
and   reported   that  plaintiff,    throu^  August  £,  Kallmann   as  hie    a^ent, 
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had  agreed  to   extend  the  loan   through  the   execution  ef  a  new  trust 
deed;    that  the  new  note,    coupons   representing  the  interest  and  the 
trust  deed  had  been  deliyered  to  Hallaann   for  plaintiff;    Uiat  the 
hill,   bised  upon  the  old    trust  deed,    «as   tuereiore  vritiiout  equity 
and   should  be  dismissed,      Gbjeotlons  of   plaintiff  filed  before 
the  master  were  oy<^rruled  and   stood  as  exceptions  upon   the  aearing 
before  the  ohancellor,  who   sustained   the   same  and  entered  a  decree 
of  foreclosure   as  prayed  in    the  bill,      Jt'rooi  tnat   decree   def  sridants 
hare  perfected   this  appeEkl, 

The  parties   seem   tc   agree  that   the  ultiiuate   ouestion  in 
this   case   ie  of   fact. 

In   considering  the  CTidenoe  the  weignt  to  be   glTen   to   the 
findings  oi    the  master  beooiues  iuiportant,     Ihere  his   findings  haTC 
been   approved  by   the   clianeellor   the  iiiore   recent  molding   ^s   that 
these   findings   are   entitled    to    the    same  wei^t  as   the  Terdlot  cf 
the   Jury,      fasadach  t.   Auw.    364   111,,    491,      nmre,   howsTer,    the   find- 
ing    of  the  master  was  not  approyed  by  the  onancellor  and   the  rule 
stated  is  not  applicable.     We  are   therefore  not  bound  by  the  rule 
applicable  where  the  decree  approTcs  the  master's  report  that  the 
finding  of  the   ohaaeellor  will  not  be  oTcrruled  unleee  his  findings 
are    clearly  and  Banifeetly   against   the  weight  oi'  the   cTldence, 
S^asoh  y.  .Stftiy^Stj,.    555  Ill«    sai.      In  a  oase  like  this   the  rule   seesM 
to   be   that  the   findings  oi   the  master,   while  only  advisavy,    are 
entitled   to  muon   ooneideration.      kaeakc'ski  v.      a«tdon.    369    111.    252. 
We  have  given  due  consideration  to   the  Baster*s  findings  in  weighing 
the  CTidenoe  in   the  record. 

The  nrinelpal  witnesses  giving    iirect   testlEiony  on   this 

point   in   favor  of  defendante*    theory  were  August  f.    Hallnann  and 

Charlotte  Peterson,  who  was   the   clerk  and    stenographer  in  his   of- 

the 
floe,    and  the  dei'eridant^^dersons.      The  uuoontralioted  evi- 
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dence  showB   th&t  August  Tf,  laiSmann  h&A  tcer.   for  many  years  a   ^eal«r 
in   real   estate   and   real    estate   loans,   ait  el'flce  was   at    S443  Lincoln 
avenue*      At   one   time  hie  nephew,  iicroian  Hallmurm,    vo.»   conneotcd  with 
the  'businesB,      The  preinises    in   qiueetion   seem   to  hare   been   conveysd 
by  Auguut    -allmann   to   Urbach,   who   gare   the  orifcinal  Bicrt£;afce  in   1921, 
i'redericks,    the  plaintill',   knew   Loth   the  iiallmanne   and  had  fre- 
quently purchased  aecaritiec  of   this  kind   from  them.      He  did  cot 
make   the   original  loan    and  he  did  not   o^m   the  mortgage   at   any   tin« 
when   the  principal   amount   ol"  it  was  1^7500.      ^lie  best    recollection 
ie   that  he  purchased   the  mortgage  in  1929;    the  purchase  ▼'ae  r.ade 
from  Auguet  liallmarin;    the  notes  were  payable   at  Hallmann's  offio*. 
Plainti?f  hu.s  h  d   the  notes   in  his  possession   ever   since  he   ao- 
qaired   t^.e  mortfcage^    the   interest  has  been    sotieti  .es  pal:',   tc  him 
directly,    sometimes   indirectly  through   the  ilallmanns;    the   interest 
due   on  December  16,   1936,   was  paid   to   plaintiff  "by  A.    i\   Kallmann, 

Plaintiff ' 3   testimony   le    to    the   effect   that  he  first 
learned   of   the  wisxi  of   the  Anderson  heirs   to   renew  the  loan    some 
two   or  throe  montne   after   the  payiiient   o*    tiiis   interest  when,    as  he 
says,   he   asked  A.   ■^,   Kallmann   for   the   insurance  papers   and  was   told 
by  Hallmann    that  he   could  not   give    them   to   nlm  because  ae  had   taxen 
a  new  mortgage;    this  was   about  Inarch   7,    1937,   wheii,    as  plaintiff 
says,   liallmann   showed  him  a  letter  of  opinion   on   tne    title  by    tne 
Chicago  Title   &  Xrust   Company,      Plaintiff   says  he   taen   told  Kall- 
mann  that  he  wanted  his  money;    he    says   if   the   title  had  been   clear 
he    does  not  know  whether  he  would  have   taxen   the  new  mortj^afee,    as 
he  needed   tne  uioney,      liallmaiin    says  he   told  him   that  he  had  heard 
the   objections   to    the    title  had   all   been   cleared  up.      Plaintiff 
told  Hallmann  he   ^ould   think   it  over,    but  he  would  not   take   the 
mortgage  onlese   there  was   absolutely   clear    title,      Xhereal*ter   they 
often   talked   about   the  matter;    he  had   appointments   at  least    two   or 
three   times   a  week  for  a  montn  or   two;    then  plaintiff   saw  hie 
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lawyer,    rind  April   10,    1937,    tix*  attornty  wrote   to  Mr,   Viillawa,    thm 
attorney  I'or    tii«  Anderson  aeirs,    tnat  his   client  waa  It.aletiiig  en 
payment   oi'  tne  mort^^aga   and  iiad   Inttruotod  aiiu   to   stare   loracxosara 
proceedings*      Xiie  letter   asked   taat   Va.e  attorney   to  Hiieia  it  was 
directed   inlor^  aia   cli exits   so    tixat    tkey  migat   saTa   U^siusalTaa   ir^m 
tJae  expenses   liioideji^t   to    loreciosura. 

On    tlie   contrary  i^iss  Tetarson   testliies   tuat   as  early  as 
October  or  I^oveiLber,   1936,   plaintiiT   oajue   to    tiae  oiiice   and   asked 
her  about    the  Anderson  mortgaga^    she    says    bne   toxd  nim   sne  nad 
notified   tha  Andersons   that   it  was   about   to    become  due   lux   tney  Had 
not   come   in   as  yet;    she    Bays  plaintii'l    then    said   ii    tney   could  not 
pay  he  would    extend   the  mortgage   lor   a  reasonable   tiaa.      miss  Peter- 
son  also    testified    i.aat   about  December  16,    1936,   whan   tne   i  inal 
payiaent   oi   Interest   on    tne  old  mortgage  ^was  mads,   plaintii'l'  was 
present   nnd    that   in   a   converuaticn   belbween  nim  and  m.x,   uallmann    sha 
heard  Uallmann   say  to   plaintii'l'    that    uhe  itndersons  ware  not   able   to 
pay  the  mortgage,    to   wiiich  plaintill'   replied  ha  was  willing   to    ex- 
tend  it;    she  lurtner   eays   tiiat    uiey   discussed   at    uaat   tiae    tna 
question  ol'  whatner   the    title   should   be  brou^it   down   and  naw  papera 
made   out,    and   that   plaiAtll'l'   said  he  would  like   to  haTe  naw  papers, 
to  which  Kallmann   replied  he   thought   this  was  best;    that  «.r.   uall- 
mann   said  ii   the  title  was   s.iown  not   to  be   as   it    anould,    tney  would 

she 
simnly  extend   the  morti^a&a,      dne   testiiied/tnerealter  lilied  out   the 

new  mortgage  and   sent    it   to  Mr,    Williama,    attorney   I'or   tne   Anderson 
heirso      The    trust   deed  was  returned  and   recorded.      uhe    says  plain- 
till'  was   inJormed  oi'   tiiese   things  by  Mr,   Mallmann,    and  that  plain  - 
till"   eaid  he  would  wait  until   the  objeotions  ware   cleaned  up, 

August  h\   Hallmann  t^ave   testimony  in   the  main   tenciiag  to 
corroborate    tnat  ol   ii^i^s  Peterson,   wuile   in    some   respeots   tha  mat- 
ters  he  narrated  were  inct-nsistent   witn  her   testi-^ony,      ^allaazm 
was  made   a  defendant    to    tne  orij.inal   bill  wia.icii  alleged  he  was    the 
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tr««tee  nrjuaed   in    tne  n^jyi   traa.  dved   ani   tiia  oifiitr  o:    Lx.   ind    th« 
notes   It  ^as   ii.lv'  x;    to    oecare.      iAiaLL iiaati£i   did  not   eiit«r   aii   Mipp«ar«c#t 
nor   i'lle  any  answer,      .le  w&»   defaultad   £Uid    ta«   Lili    r.teA«ii    a*   (;on- 
leased    against  nim.      ao  rras   at   lirst   called  as  a  witness   <  or  plal»> 
tlfl*   ?iid   then    eald   (but   liter   denied)    t^iat  he  was   th*   owubr  and 
nolder  oJ'   the  nevr    secarities.      ^s   already    stated,   wuile   in  t(cneral 
hie   testimony   oorroborates   tiiat  ol'  i-ius  i'et&rBon,  hie  narration   of 
his  negctiatlone  vltli   the  parties   is  not   consistent   witn  aex  tes» 
tii&ony   that   plaintiil'   us   early   as  October  or  A»ovei!ibkr   told  her 
t^at   ii'   the  iinderecns   could  not  pay  he  iioald   renew   tne  jaorc^a^e   lor 
a  reasonable   time.      Other  material  peirts   ol  ner   testizaony  vers   dis- 
closed   oy  croBs-exiaminutlon    xo   he   i^proDaole   and   the  Bateriul   parts 
0:1'  it,    as  v.'ell    a.B    c.iat   ol'  hallmann,    are  yi^orously   denied  in  (general 
and  particular  hy   plaintil'l',      Ihis  i'irst    conversation,    il   true,    was 
most    importcint,   hut  Miss  fetersox^   does  not    bay  taat    she    ever  oommuni- 
oated  it   xc   Kallmann,    nor   does  halliuann    say   tuat    she   did. 

Kotwiti. standing   the   I'act   txxat   tne  master,    7u^o   saw  and  heard 
the  witnesses,    I'ound  in   I'aTor   oi'   del'endants'    contention   on    the    issuos 
ol'   I'uot,    the   chancellor   concluded   that  a  decree   ol'   loreclosure    should 
"be   entered   In   lavor  ol'  plaintil'l,    and  alter  a  carel'ul    consideration 
or  the   record  re  have   come    co   the   conclusion   tnat   the  decree  must 
be  affirBied. 

In   the   I'irst  piac«,    it    is   apparent   tuat    the   turden  ol"  proof 
was  upon   del'endants    to   establi&xx  the   al'linuatiye  del'enst  wuicn  was 
set   up  by   thciii   in   their  answer,      Frojr.  a  oarerul   ccnsideration   ol" 
all    the   Tacts   and   circuuietaiices  we   are   disposed    to   aold   thax   the 
chancellor  was   justiiied   in   finding   txiax    the   delense   set   up  nad  not 
been   sustained.      Contrary  to    the   lindi-igs  oi"    tne  master,   we   tninJt  it 
apparent   tnat  Hallmann  in   t^iis   transaction  was   acting   in  behalf   cf 
the  Andersons    and  ol'  nlmself  in  nis   eii'orxs   to    secure   an   extension 
ol'   the   loan,      xle   disclaims    any   cnarge    at;ainst   plaintil'l'   I'or  his 
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•  •rvlc9B  or  liability  on  plaintilT's  part   lor   Ua*   txt%i.»ir»   iearak 
into   tiic  titla,   wniou  h«  procured  Irom  tia«  Chicane   Xitle  k  Iruat 
eouipany.      It    is   fair   to   aesaittc   tnat  libllmajrai  was  not   ix.  'c.h.Bin«ss 
lor  Ills  healtJa  alons;    tliat   the   cost  ol    this   ssarch  oi'   ticls  vould 
have   been   cuargsd  ap  ly  liLii  to    the  Andersons,    ^nd  that  he  voald, 
upon   sucoesBlal   completioii   ol    the  matter,  nare  xade  a  reasonh.Lie 
eharge  to    the  Andersons  lor  his   ooouxiisBion;   his  interests  were, 
therefore,  with   ths  Andersons ,  not  v.ith   the  plaintil'f ,   ttnd  his 
duties   to    tlrie  ivnderson  heirs  were  inconsisteni  «ith  ooiigations 
which  would  have  rested  upon  xiim  as   tue  agei-t  oi'   ihe  plainvilf. 
The   opinion  oi    the  Uiica^o   'I'itie  &  Irust   uoiupany  snew«d,    and 
plaintiri'  upon   the  hearing  proved,   numerous   sutstaniiai.   delects   in 
the   title  ol    the  Anderson  neirs*      5oiud  o^'   tuem  had  JuJi^ents  6.gainst 
them  auid,   aB  a  matter  oi'  I'uot,    even  at    txie   li^^e   tuis   oil^  was  I'iled, 
the  will  of  i«el8  Anderson  hud  not  been  proved  ii-   the  frotate  court. 
His   interest    in    this   estate  would  have  been   subjeot    lo    such  debts 
as  might  have  teen  proved  against  nin  within   the   statutory  period^ 
It  was  unreasonable  to   expect   tnat   any  investor  would  accepw   suoh  a 
title  as  security  for  the  notis  oi'  parties,  none   ol   w.ioa  were   snown 
to   be  people  of   substance   and  some  of  whom  h.i\d  filed  petitions  in 
banJcruptcy* 

In  fact,   ilallmann   testilied   txiat    some   time   alter   the   6th  or 
7th  of  -February,  1937,   ix^  a  conversation  at  iiis  oifice  Tith  the 
plaintiff,   witness   said    to   aim,    "If   tae   old  mortgage   is   good,    you 
have  nothing   to  worry   about;    we  wont  make   an  exchange   on   this  mort- 
gage until    thp    title   is    in    suc^i   sxiape   that  ve   can   release   it   and 
get  a  new  mortgage  policy;    I  will   renew  tnat."     It   is  not   claimed 
that   any   suoh    title  was   tendered  or  iLortgage  j^.olicy  offered. 

Possibly,    as  defendants   suggest,    a   court  of   equity  would 
under  all    tlie   oiroumstances   at    the    euit    of  plaintiff    and  upon  his 
acceptance   of   the  mortgage,   hold  this  new  mortgag?   to   be   in   law 
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marely  &n   extenBion   oi   the  old,    in    conl'ormlty    -ith  Lowmati  t«   LomMua. 
118  111.    582;    J/'irgt   Tru«t.    etc.   Bar.k  ▼.    HlcJcpk.    286  Hi,    Aps,    l.U, 
and   other   oaeea   cited  by  deferidante.      But    it  '▼cuH  be   anreaeonafcle 
to    expect  plaintin   to   aaeume   the   risks   ol   litigation   on   aooount 
ol'   the  many  respects  in  which   the   eTidence   shows  the    title  teniered 
was  del'ectlYe,     Moreover,    this  defense  (now  insisted   on)    is  not   th« 
del'exise   set  up   in   defendants*    answer. 
The  decree  is   affirmed* 


Mc8urely,   P.    J,,    and  O'Connor,    J,,    concur. 
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KR.    JUaTICS   0*C01JliOH  DELIVKRSD  THE   OPIlilOU  OF   THK   COURT. 

Plalntll'f  brougiit   an   action   against    del'endant   to   racover 
damages   lor  personal   injuries   sustained  by  ner  through   the   claisied 
negligence  of  defendant  in  driring  her  automobile,    resulting  ina 
collision  which  injured  plaintiff.      There  was  a  Terdict   and  judg- 
ment  in  plaintiff's  faror  for  #2750  and  defendant  appeals. 

The  record  discloses   that  a  few  minutes  before  9   o'clock 
the  morning  of  Hovember  19,   1936,   plaintiff,    six  years  oi    age,   was 
crossing  from  the   east   to   the  west   side  of  17th  ayenue,    a  north 
and   south  street   in  Maywood,  when   she  was   struck  and   injured  by 
defendant's  north  bound  automobil   •      The   accident  occurred: an 
front  of  the  Irving   school,   located  on   the   east   eide   of   the 
avenue. 

Plaintiff's   theory  is  that  she  was   ezereisizig  the   oara 
required   of  one  her  age,    and   that   defendant   drove  aer  automobila 
negligently.      On   the  othar   side,    defendant    contends    she  was  guilty 
of  no  negligenct,   but   that   tiie   accident  occurred  because  plain- 
tiff,  without  warning,    ran   ii.to    the   side   of  her  automobile. 

The   evidence    is   to    the   effect   that    the  Irving   school   oc- 
eupies   the   entire  block   on   the    east    side  of  17th  avenue  tetween 
Warren   avenue  and   School    street   -   a  short    >^look;    that      the   oitrance 
of   the   school   is  about    the  middle  of   the   block,    and  a  sidewalk  ex- 
tends from   the  building  to   the  curb;    the  roadway  of  the   street, 
about   22   to    24   ffet  wi    e,    is  paved  with  brick;    tnat    the  morning 
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was  ol«A7  And    tht  paremen  i  dry;    that  a  number  of  ohlldrac   wtr* 
coming;   to    the    eohool    at    the   time;    plaintll'f  *■   father  had   driyen 
from  his  home  with  plaintilT   in  hia  autotiiobile;   he    stopped   at    th« 
weet   curb  of  17th  arenue   a  short   distance    soutn  oi    the    entrance   to 
the   school;   plaintiff  got  out  of   the  automobile,    crossed  orer  to 
the    oehool    entrance   to   speaJc   to    a  school    companion   about  her 
dreas,    and  as   she  was   returning   to   tell  her  fathrr  what   she  had 
found  out   she  was   struck  by   the   front  right-hand  fender  or  the 
right    aide  of   defendant's   automobil*,    in  which  defendant  was 
bringing  her   child    to    the    eaiae   school;    she   intended   to   drire  to 
the  north  entranos   of   the   school  building.      Plaintiff  was   caught 
on   the  handlte  of   the   right-hand  door  and   severel.    injured*      Cars 
were  parked  on   each   aide  of   the   roadway  but  none   directly  in   front 
of   the    entrance   to    the   school   building. 

There   is   furtiier   evidence   to    the   elTect   that   the   children 
in   coming  to   and   going   from  the    school      crossed   the    street   in 
front  of  the   entrance  on  17th  arenue. 

Three   occurrence  witneesSs  testified  -  plaintiff's  father 
and  Mrs.    James  D.    Dowdakin   for  plaintiff,    and   defendant   testifying 
in  her  own  behalf*     M.rs,    Dowdakin   testified   in    substanos   that    she 
had  drivexv^  her  child   to   school   the  morning  in  question  and  had 
stopped  at   the   east    curb   a   short   distance    south   of   the    entrance 
on  X7th  avenue;    that   at   that   time   a  number  of   children  were   ar* 
riving  at   the   scnool;    that  her  car  was  the   third  p  rked   car 
south  of   the   entrarics;    that   through   the  mirror    in  her  car   she    saw 
defendant's   oar  approaching   from   the    south,    and    that   in  her  opinion 
defendant  was   driving  more   than   30  miles   an  hour;    that   the    right- 
hand   fender   of  defendant's   oar   struck  plalr.tiff   and   swung  her  around, 

Plaintiff's  father  testified   tliat  he   drove  his   child  to 
the   school    and   ptopped   at   the  west   curb;    the   school  was  in   the 
residential   district   in  Maywood;    the   sidewalk  leading  from  ths 
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lauildlng   to   the  east   ourb  was   25   l'e«t  wld«;    tJrxat   tiierc  v«r«   "blow" 
and   "Oautlon"   eigne  plaoaA  In   tnc  vicinity;    that  dafendant'a   car 
at   it  passed   the  plaee  where  his   oar  wae   etandlng  was  going  faster 
than  35  miles  an  heur« 

Mrs,    3pahr,    the   delenrl^oit,    testil'ied   that    ehe  had  driTMl 
a   car  about   14   years   and  on   the  morning   in   question  was   taking 
her   child   and  a  neignbor'e    to    the  kindergarten  neld    iii    the   Irrlng 
eohool   building  about  4   blocks  I'rom  wnere    she   lived;    tnat   she    en- 
tered 17th  avenue  about   3  blocks   I'rom   the   school,    traveling  at   X 
to    P.b  miles   an  hour   and   reduced   the    speed  4o   10    to   15  miles   an 
hour  when    sae  got  near   School    street,    an   east    Jid  west    street 
bordering;   the   aohool   On    the   south;    that    she   usually  let  her  child 
out    at   the   corner  ol*  School    street   and  17th  avenue,    but   as    ther* 
was  no  parking  Bpaoe  there   ehe   drove  to   the  other  co  ner   toward 
Warreii  avenue,    the   street  on   the  north  ol'  the   school  building; 
that   "all   ol'  a  sudden   I  heard  someone   ecream  and  just  as   soon   as 
I  heard  her   scream  I  put   the  brakes  on   and   stopped"   in  a  short 
distance;    ttxat    "The   first  I    saw   the    child  Qlaintirr)    was   on    the 
right  door  ol'  my  car.      I   did  not    see  her  at   any   time   bel'ore   the 
aocident    in   front   of  my   car." 

Defendant   contends   that    the   court   should  have  granted  her 
motion   for   a  directed  verdict  made   at    the    close   of  plaintiff's 
evidence.      There   is  no  merit   in   tuis    contention.      That  motion   vae 
out   of  the   case   for  all    time  after  defendant  put  in  her  evidence. 
The   question  whether   the   court   should  have   sustained  defendant '• 
notion  made   at    the   close   of   ail    the    evidence,    is  properly  before 
us   and  Eiuet  be   determined  by  a   considersition  of  all    the   evidence. 
Cook  v.   Avermann.   Appellate   Court,   First  Diet.,   #31276;    J.    A.    &  h, 
Ry.    Co.   V.   Velie.   14('  111.    SO;   Fowler  v.    u.   fc  W.    I.    R.    Co..   1S2 
111.    App,    123. 

Plaintiff,   being  under  7  years   of   age  at   the    time  of   the 
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aooldent,    le    oonoluelTaly  praaum'^d   to   hare  been   ineapabl?   of 
neglifc«no««     MaskaXlunaa  v.    C.    A  W.    I.   R.    R.    Co«  .    318  111.    14«, 
Defendant    concedes   tula   to  be   tlie  lem.     Whether  plaintiff  waa 
atruok  by   tlie   front   fender  of  defendant's   automobile,    aa    ah*  con- 
tenda,    or  walked  into    the    side  ol    it,    as   defendar.t    contends,    is 
not    controlling  but   ia   wa   element    to  be   considered.      Morrison  t, 
nowera.   308  111.,  189. 

In  the  liorrleon   oaa*  an   8  year  old  boy  vhile  running  aero  as 
the   street  waa   struck   and   injured  by  defendaiit'e   automobile,    an4 
it  was  held  (p.    197)    that    "When   a  motor  TChiole   is  proceeding   along 
at  a  lawful    speed  eu  d.   is  obeying   all   the  requirements  of   the  law  of 
the   road  and  all   the   regulations   for  operatior:   of   such  machine,    tha 
driver  is  not,    as  a  general  proposition,   liable  for  injuries   receif«d 
by   a  child  who   darts   in    front   of   the  machine   so    suddenly  that    its 
driver  cannot    stop  or  otnwewisa   avoid  tha   injury;    but    if   one   is 
running  his  autoniobile   at  a  apeed  in   exoess  of    oie   statutory  limit 
or  at   an  unreasonable   or   dangerous    speed,   he   carnot   escape   li-ibility 
because   tha   ohild  who    ia   injured   ran   in  front   of   the   automobile   a« 
aufifienly   that   the  accident  waa  then  unavoidalle," 

In  tha  instant   caaa  wa  are  of  opinion   that  wtietlier  def  <'!idant 
waa  guilty  of  negli;;*nca  waa  a  question  of  faot   for   the  Jury,      Tha 
accident  happened  Just  before  the    convening  of    the    school   and   a  nombcx 
of  children  were  gathering  at   the   time.      The   testimony  of   the  wit- 
nesses  as    to    the    speed   of   the   oar  varied  from  10    to  more   than   30 
milf^s   an  hour.      In   these   ciroumstancea  we   think   it    csinnot   be    said 
that  all   reasonable  minds  would   reach   the   conclusion    tiiat   defendant 
was  not   f;uilty  of  nagliganca.      The  motion    to   direct   a  verdict  was 
therefore  properly  overruled.      We   are   further   of   opinion    tliat,   upon 
a  consideration   of  all    tne    evidence,   wa   are  unable   to    say   the   finding 
and  Judgment    to    the   effect    that    defendant  waa   i,;uilty  of  negligei^ca. 


a.-sw  I'tljnijBj- 


,v  nes  i-i.'X.Qjj.     ,fc9i«f)i8aoo  ^  -  >jitiIIot*not  *oa 

,  .  .    i   BOS    ,£1S2L£H 

anoXjB  -^niJ&esooi  .oiit^T  totCT  s    n'^xi^"    .t.f.rf:  .q)   ftlsxf  a«w  ,tJ: 

to   »bX   Siii    'to  aJ-.'-r^rtritijjpfr-. 

■:::i  ,l\Bhh}J:  ....  -0    3-flGT't    ili 

ex   'J  ;v'iijtiii  •f'^    *iroT.=^    »sxwMri*Jo  -xo  qo^s    i-oan«o  r^ritb 

iiiiill  ■5£ioi'JJjijj  :o  a«»©::  ^oo   iJ   J/i?    ^XicfofnoJ'iJ*  tiJi  gniaoua 

i5;fiXxdiiX  aq^osf^   .io..::^o   --ui   ^Ei^ea-  '.>Xd«no84j'9t£Uf  cui  *«  io 

oe   dXid".  •^■tfip  -  XI   i>9Viih;ij.   -3  1   iu^'R  Mlrfjj  »f(.t  ^aaa**^ 

"  ,,Xi*&ioT6£ur  n©iij      .  -    .  ilaobbum 

iaabnfildb  lexWaifw  Jjsii*   noiaJtqo  'to  -''t     <=•«"  oe&o   ,Jxu.d'8nl   s^^rrf    ;il 

•dl      .Y^«t   «ii^   "^ol  Jo^'i  *to   aolj^::-  *)*iw  8on»jiX^)»n      .    .      -^"8  •«'' 

•^dajjis  e,  £>a8   Xooxlos   «ii*   'to  ^ninsvitefj    '^"'t    'Tr'i   cf  Jewt  A^^flqci^ri  ia9bloo» 


fs^9qa    XutvaX  «  #« 

.i    £iil«    fcjBO'X    »il* 

,^oa  ai  n»rlib 


'■*    '0  xcnoiulct-"'"^   O' 


bi 
iamb 


iW        llVi.-l'-i 


i^CllSfi 


SB     0?     '.>•■■' 


,soa9^ij.^9n  1o  i^Jixi/a    u    v 


si'n\'  itaifiXliio  lo 
.    .J   aa  ••aean 

ion  a«w 


Is   against   the  manifeet  weiglrit   ol'   the    rridence. 

Defendant   further   contends   tiiat   the   sourt   erred  in   permitting 
plalntilT'e   father  to    teatH:/,    over  objection,    for   tne   r*aeon    that 
at    the   request   of  plaintiff's   counsel   at    the   oomjuenottDaent  of   the 
hearing,    a  rule  was   entered   to   exclude   all   v«itnesset,    and   that   plsklA- 
tlff 's  fatiaer  was   In   the   court   room  listening   to    the  witneesea   testlfj 
before  he  was   oalled»      Plaintiff  was  not  present   at   the  hearing  be- 
cause   she  was  unable   to   be   there,    bein^   confined   to   her  bed  with  a 
cold   and   IritestinnJI    inflammation;    nor  was  her  mother  present   at   the 
hearing. 

In   their  brief   counsel   for   plaintiff   say   that    it  has  long 
been   the  praetiot  In   this   state    "for  botn    sides   to  nave   one   represen- 
tative  in    court   during   the   trial   oi    a   case,"     But   in  view  of   th« 
fact   that   cour.sel   for  plaintiff  had  moved   to    exclude   all   witnesses, 
it   seeme    to  us   that   the   question   of  whether  plaintiff 's   father  be 
allowed   to    remaiii   in   the   court    rooc   should  have  been   disposed  of 
before   the   taking  of   evidence.        We   are  unable   to    say,    it.  view   of 
all    the   f  cte   and   cireumstances,    that   trie   trial    court   abused  hi  a 
discretion   in   permitting   tiie  witness   to   testify.      In   overruling   de- 
fendant's objection,    the    court  observed   that   comisel    lor  defendant 
should  have  brought    to    the   court's   nttentioa  the  fact    that  plain- 
tiff's father   remained  in   the   court   room.        We  t-iink  the   court's 
ruling  was  proper  under  the   circuiustances. 

A  further   complaint   is  made   that  plaintiff's   attorney  made 
lmprop<>r  argument    to    the   jury.      Upon    cross-exar.ination   o:   ..  rs.    Dowda- 
kln,    called  by  plaintiff,    it   appeared   that  before   the   trial    rhe  had 
been    interviewed  by  bjcj.   inveetifeator   r-^Fresenting   defendant,    the   in- 
vestigator being  accompanied  by  a   shorthand   reporter  wiio   took   ^own 
what  was   eald   at    that    tiBiS.      And   the  position   of   coucsel   for  plain- 
tiff was  that  Mrs,    Dowdakin  was  not   aware   the    shorthand   reporter 
was   taking  down   the   conversation  because   the   reporter  concealed  her 
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note  book  bohlnd  her  pooketbook  ./hlch  ohc  held  in  her  hand*  Couneel 
oonmiented  on  this  ejid  objootlon  was  nade  by  counsel  for  defendant* 
We  think  if  any  error  wae  committed  it  waa  not  of  a  eerioua  nature* 
Jurors  are  supposed  to  have  the  c^ualific  tlona  rec.ulrad  by  the 
statute f  and  a  slight  error  that  creepo  into  the  rooord  does  not 
always  v.arrant  a  revoroal. 

Defendant  further  oontenda  that  the  oourt  erroneously  in- 
otruoted  the  jury  at  plain :.iff*D  re(iueBt,  and  that  the  rordiot  is 
exoeesive.   In  the  In^  truotion  oompJ.ained  of  the  court  told  the 
jurors  that  if  they  found  for  the  plaintiff  it  would  be  their  duty 
to  determine  the  amount  v.hlch  ehoiild  be  compensation  for  the  injuries 
actually  suffered  by  plaintiff,  and  that  in  doint  ejo  they  should 
consider  the  natture,  etc.,  of  the  injuries,  whether  they  were  perma- 
nent,  eto»;  that  the  jury  should  allow  plaintiff  suoh  damages  for 
"bodily  pain  and  mental  anguish^  if  any,  as,  under  the  eyidenvs,  yoH 
beliere  her  entitled  to;  and  you  should  allow  her  suoh  damages  for 
physical  and  mental  disability,  if  any  suoh  there  be,  as  from  the 
evidence  you  belieye  her  entitled  to."   One  of  the  objecticns  ihade 
to  this  instruotion  is  that  there  was  no  evidence  of  mental  disa- 
bility, and  we  th  ni  the  contention  must  be  sustained.  But  ue 
think  the  error  was  not  reversibly  erroneous;  it  went  only  to  the 
aibount  of  damages,  and  while  defendant  was  entitled  to  have  tliat 
question  properly  submitted  to  the  jury,  we  think  the  atiount  awarded 
is  not  Buch  as  to  warrant  our  interference.  In  Jitagerald  v.  .^vis, 
237  111.  App.  488,  we  said  (p.  492):   "The  law  only  prohibited  the 
recovery  of  damages  in  tuch  a  case  for  mental  suffering  which  results 
from  embarrassment  or  chagrin  and  -..hich  suffering  hae  no  relation  to 
physical  pain.  Chicago  City  Ry*  Co.  v.  aider  son,  182  111*  298. 
She  might  recover  for  disfigurement  which  resulted  from  the  accident. 
V«e  think  the  argument  of  counsel  taken  in  connection  wii;h  the  facts 

in  the  case  was  clearly  insufficient  to  warrant  us  in  di«^„  v 
▼erdict  and  judgment."  °  disturbing  the 
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Dr.    Arnal,   who   treated  plalntllT  lor  the  Injuries   an*   sub* 
talned,    t  net  If  led   tnat  he   saw  plaintiff   shortly   after   tii*   aeeldrat 
at   the  hospital,   found  a  "contused  wound  of   tiie  left   anii  Jast  belov 
the   elbow,      A  tearing  *■**   It   extended  two-thirds   of   the  waj  around 
the  arm,    ***   inyolvlng   some   of   ths  rarlous  nerrs  fllaicents,    a  tear- 
ing of   some  of  ths  musolee   of   the   anterior  part   of   ths   ara,    llexor 
muscle;    ther  :  was   a   conslaerabls  hemo rrha^^ e , "    considerable   swelling 
and  discoloration;   he   cleansed   ths  wound  out  and  sutured   ths 
muscles  vflth  deep    stltoixes,    etc.;    tlat  c  lUd   remained   iu    ths  hospital 
three  days   and   then   returned  lioms;    that  he   treated  her   for   about   two 
months;    "this  wound  was  kind  of   a  bumping  injury  and   tiiat   resulted 
in   devitalizing  the  tissues   around   that   area   considerably'^; tast 
after  the   child   returned  horns  he  had  her   csill    at   riis   office   srery 
few  days   for   treatment;    that  he   treated  ner  off   arid  on  until  kaj 
28,   1937;    "she   is    ptill   under  my    cars;*    that,   at   the  present    time 
there   is  a  large   soar  measuring   "two- thirds   ol    the  way  around  ths 
arm,   ***      there   is   a  tendeiiOy  to   keloid   foraiation   ii.    tnis    scajp;" 
that   the  last   time  he   saw  her  was   the   day  befors   tne   trial   (mors 
thstn   three  years  after   the  aecident) ;    and   that   ths  injury   to  her 
arm  was  nertnanent* 

Finding  no    substantial,    error   ii     tne   record,    ths   Judgment 
of   the  Circuit   court   of   Cook   county   is   affirmod, 
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ABRAM  iJam   and  BTXA  KAHIJ,    hl»  wire, 
Plaintill'B, 


▼  B, 


KORTH  TOST    '6im  LUi3ER   COtPANY,    * 
Corporation ,   AbE   I.   LURYA  and  liBRCHANTS 
AiilD  kAHUJf'ACT'JKSRS    SECURITIES    OQ^  ,    a 
Corporation,  ..^>''" 

Defend  an  |r«^. 


tax 


APPiAL  WRGM 

In   the  Matter  of   tii«  Pe/titipn   of  JULI^JS  /         .   n      CIRCoITyjOURT 

H.   JLIIiSR,   Matter  itf  QkiHTfary'^l'   the  j^  /  )      qj'   cooi.  X;jbU.TY. 

Circuit   Court   of  Cook  County, 
Master*B   feee   as   coata, 

Appellee, 

V8. 

ABRAivi  IlAHN   and  STTa  KARK,   his  wife,  NORTH 
TOST   aiDE  L'Ji^BER  COi^PAiMY,    a  Corporation, 
ABE   I.    LUKYA  stfid  kllRCiiAi^^TS  j\^D  kAi^UyACTUTIBRS 

SBCURITIiiiS  CO,,    a  Corporation,  00/^)T     /I        /!?/fO 

Keepondente.  ^i/O    l./i.    O4o 


On  Appeal   of  MuiRCflANTS  AND  MAl<Uf ACTURERS 
SECURITIES  CO.,    a  Conjoration, 
Appellaiit, 


MR.    JUSTICE  O'COUilOR  DELIVERED  THE  OPIIvlOii    OF  ThE    COURT. 


By  this  appeal   the  Merchants  and  Mainufactuvers   Securitiea 

Co.,    a  corporation,    seeks   to   reverse  an  order  or   decree  of   the 

Circuit   court   of  Cook   county   entered  itarch   2,    1938,    in    so   far   as  it 

taxed   the  Master's   costs   of  IH712.40   against   it   and  awarded   execution. 

The   record  discloses   that  August   22,    1927,    complainants 

gave   their  note  for  ^28,000   due  on   or  before   four  months  from  date, 

and   executed   their  trust   deed   to    secure   same;    that   September  9,    19  29, 

Abram  ixirn   jind  nis  wife  Ifitta  filed   their  bill   in    cuancery   against 

the  isiorth  West   Side  Lwunber  Coiupany,    Abe  I.   Lurya  and  the  kanufactur* 

deed 
ers   oecurities   company   lor   the   removal   of   the   trusj   aa  a  cloud  upon 

their  title   to    the   real    estate   and  for   the   cancellation   of   the  note, 

upon   tiie   surrender  by   complainants  of   a  stock   certificate   for    6CO0 

shares  of   stock  of  defendant  iiorth  West  Side  Lumber  Co.,    issued 
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to    c omp  1  'i  i n an  t   Ab  r am   Ka rri  „ 

Dafendantt  wer*  ■•rTed  with  ■usuuona  and  on  Ootcber  1, 
19  29,    two   defendants,   Abe  I.   harya.  and  kerclMuate   ^d  Maoufsotuver* 
S«ourltle8  Co.,    entered   tueir   appearuice  by  their   eolicltor,   Halph 
M.    Schwartsberg.      On   the   same  day  the   appearance  oi'  the  other  de- 
fendant, IJorth  West   3ide  Lumber  Co.  ,   was   entered  by   its   ■oliciter, 
Bernatein,    :^olia  &  iiemBteln.      isiaeh  defendant   I'iled   a   separate 
(Uiswer,      The   only  allegation   ol'    tne  bill    concerning    tJie  defendant 
Merchants   -jXid  manufacturers   securities  Uo.   was  upon   infontation   aal 
belief   tiiat   the   trust   deed   and  not*,   whieh  wore   the  basis  of   the 
suit,  had  been   deii-vered  by  complainants  to  Korth  West  Side  Lujnber 
Co.    and  Abe   I.   .Lurya,    (preeident   of   the  Luinber  c;o.\    ao^d   tri.at    t.ies« 
two   defendants  nad  pledged   the   trust   deed   and  note   to    defendant 
Merchants   -And  Manufacturers  Securities  Co,    to    secure  a  loan  of 
$25,000  made  by   tcie   Securities  Co*  ;    that   the  note   and   trust   deed 
vers   in    the  poeseeeion   of   the   Securities   Co. ,    and   that   it  had 
refused  to  deliyer  them  to    complainant a.      The  Securities  Co.,    in 
its   answer  filed  October   29,    alleged   that   the   trust    deed   and  note 
had  been  pled^^ed  with   it   to    secure   a  loan,    but    that    Lhe  loan  had 
been  paid  by  defendant  Lurya  and   the  note   and   trust    deed   returned 
to  hiiu  and,    so    far  as    the   Securities   Co.    Jaiew,    they  were   atlll 
in  Lurya's  poi^isession. 

ihe   cause  was   referred   to  Master  Miner;    a  great  deal   of 
•Tidence  was  heard,    and  leay  '.^9 ,   1930,   he  made  up  his   report    reooa* 
mending   tiiat   a  decree  be   entered,   in   favor  of   the   eomplainants    as 
prayed   for.      There  was  no    lindinic  or  reoomuiandation   in   the   report 
affecting  the   Securities   Co. ,    and  there   seftus  to  have   ceen  no    con- 
troversy on    tiie  hearing,    nor   in   tiiis   court,   nor   at    aiiy   time,   but 
that   the  note  and  trust  deed  had  been  pledged  with  it  as   security 
for   a  ^25,000   loan,    and   that   defendant  Lurya  had  paid   the  loan 
and   the   Seourities  had  returned   the  note   a^^d  trust    deed  to  him. 

Attached   to   the   report   and  ciade   a  part   of  it  was   an   itaai- 
eation  by   the  kaster  of  his   fees   and   ciiarges   a^feregating  $1712.40. 
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Th«  paymant   ol'   tnis   sun  unt    Is   tn*  oily  matter  ixiTolT«d  on   tril« 
appeal,      Ihe   report,    i^itlaoatsjn.   dated  May   2V ,   19^)0,   was  not   I'iied 
until  October  9,   1930.      Defendant  Lurya  Tiled  objections   bat  noB« 
was   filed  by    tix«   Qecurlties   Go.      ihe   objections  of  Lurya  were 
■abetantially   ull   overruled.      October   31,    19^,   wnich  was   si^iortly 
after  the  inaBter*s   report  was   filed,    axi   or ier  was   entered  perciit- 
ting   the   solicitors  for   defendants   to   withdraw  and   others  wer« 
substituted.      A  few  weeics   tnersalter   defendsmt  Lurya  filed  nis 
verified  petition   setcing  up   a  number  of  matters,    %L.ong  wnich   was 
that  he  had  disooTered  other  evidence  and  praying   tnat   the  matter 
be  re-referred   to   the  master   to  hear  euoxi  newly  disuovered  eridenoe. 
Complainants   filed   their  answer  objecting   to    the   re-refereno«,    but 
j^ovember   25,   19  30,    an   order  was    entered  re-referring;   the    case   to 
llaet'^'r  Miner  to  hear  the  additional   evidenoe,    and  that   the   cost  of 
the   re-reference  be   taxed  against   defeiidaiit  Lurya.      ihere  were 
hearings  before   the  master  on    the  re-reference   and   considerable 
evidence  was  heard.      August  10,    19  31,    the  ^^aeter  made  uo  his   sup- 
plen^ental   report   finriing   the   issues  for  defer. chants   and   recommending 
that   the    bill  be   dismieeed  for  want   of   equity,    "with   tn^^   costs   upon 
original   reference    to  be   taxed   against   them,    as  per  the  Master's 
Certificate  of  Services  and   cliarges  attached  to   the  Original 
Master's  Report  heretofore    i'iied  herein,    and  the  <j0  8ts  upon  the 
order  of   rereferenee,    as  per   the  Master's   Gertificate   of   services 
and   charges  hereto   attached,    to  be   taxed   against   the   defendant 
herein."     The   costs   on   the   rerttferenoe  were  #646.05  whioii  are  not 
involved  on  this  appeal. 

Complain  suit  8   filed   4o  objections   to    the  Master's   supple- 
mental  report,      ITiey  were  all   overruled  by   the  Master  March  7,    19  32, 
The   auppleciental  Report,  however,   was  not   filed  in   eourt  until    about 
six  years   theresater,   viz.,  ^ebivary  7,   1933, 

About  four  years  prior  to    this  last  mentioned   date  the   cause 
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was  on   Judga  Trud«'s   calendar  axid  January   2S,   19  34,    Judge  Trude 
entered   the   following  order:      "This   cause  belug  called   I'or   trial 
and  neither  party  appearing  to  proeeoute  this   eult  in   their 
behalf  on  motion   of   the   couit   it    is  ordered   that    Ihie    cause  be   and 
the   same   is  hereby   ^liBmiased  for  want   of  prosecution   all    ccsto  paid.' 

february  7,    19  3d,    the  date  of    the   filir.ti  of    the   jupple- 
mental  Report,    as  abore   stated.  Master  i^iner  filed  his  verified 
petition   setting  up  what  he  had  done   in   the   case;    that  no   part   of 
his   feee   and    charges  had  been  paid,    and  taat   they  were  according   to 
law   in   all   rerpects;    that  he  h&d  no  notice  of  the    calling  or  dis- 
missal  of   the   euit   on  Uovember  25,    Qtmuary  25)    1934,    until   shortly 
before  he  filed  his  petition.      And  the  piayer  was  that  his  feet 
and   charges  be   taxed   as    costs   against    the  parties  liable   therefor. 
February  18,    1938,    the   Securities   Co.    filed   its   answer  to    the 
Master's  petition.      The   other  twc    defendaiiti   did  not   appear  -  Lurym 
apparently  loi-  the   reason    that  he  had  gone    tarou^  bankruptcy  and 
had   scheduled   any   claim   the  Master  might  hare  against  hiK,    and  he 
was   therefore  discharged.      In  its  verified  answer  the  Securities 
Co,    set  up,    among  other  things,    some  of   the   things   that  had  been 
done  in   the   cause  and   that   the  kaster  in  his  Supplemental  Report 
had  reeoimneuded  that   the   costs  an\   charges  et-   the  original   reference 
which   are  involved  in   this   appeal  be   taxed   against    the    complainants, 
and    that    the   costs  oi.    the   suppleaiental    appeal  be   taxed  against    de- 
fendant Lurya,   which  latter  the   court  had   ordered  when   the   cause  was 
reref erred;    that   the  Securities  Co.    in  its   answer  filed  had  dis- 
claimed  any   interest   in   the  note   or   trust   deed;    that   they  had  teen 
pledged   to    it   as   collateral    security,    that  Lurya  afterward  paid   the 
debt   and  the  note   and  trust   deed  were   surren-^ered   to   nim   and  were 
then   in  Lurya' s  possession. 

tarch   2,   1933,    the   order  appealed  from  ^ftaa   entered;    it 
recites   the    coming  on   for  hearing  of   the  matters   raised  by  the 
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kaeter'i  petition   and  thtt  Saouritlet  Co.  *■   answer;    th^at  all   oi'  tl9 
partiee  were  no  tilled   and  defendant  Lurya  was   repreeecited  V/   cou»> 
••1;    the   court  heard   the   eyldcnce   and   urKument;    a  nu&ter  of  Mnd* 
Inge  were  made;    that  the   oharfjes  riled  by  the  Mf.eter  in  nit  or- 
iginal  report  were   in    acocrdaunce  witn    the  law,   *erf   lair,    rciiecn- 
able   and  proper   and    should  he    taxed   as   coett;    that   all   pairtlee, 
including  the   Securities   Co.  ,    appeared  tel'ore  the  i^a<<ter;    that 
Lurya  had  been  adjudged  a  barikrupt   and  had   scheduled   the  Master's 
fees   in  the  baukruptoy  prooeedinK;    that  no   part  oi*   the  iuaster*s 
costs   rtn<1    charges  had  been  paid,    contrary  to   tae  order  of  dianissal 
•f   January   P.5,   1934.      The   court   further   found   that    it  had  no   juris- 
diction to  Taoate  the  order  of  dismissal   except    tiiat  portion   of  it 
pertaining   to  the  Master's   costs,    and  it  was  decreed  that   the   order 
of  dismiesal  be   corrected  accordingly.      It  was   further  decreed 
that  the  taster's  fees  und  charges,    as   specified  in  his  oriiginal 
report,   of  :i^l712.40,    "te  and  the   same  are  hereby  taxed  as   costs 
herein  for  and  on  hehalf  of  the   said   Julius  H.  Miner,  Master  in 
Chancery,    against  Abram  karn,  Btta  iiarn,  Jsorth  West   Side  ^uiAber 
Company,   a  corporation,   and  kerohants  and  Manufacturers  Seeuritiet 
Co.,   a  corporation,**   and   that  execution  issue. 

In  his  brief   counsel    for   the   Securities   Co,   siakes  12  points. 
The  first  10  are   to   the  effect   that  the  order  of  die  issal   of  the 
cause  was  proper  and   that   the   crurt  hsid  no   power,    after   the  passage 
of  several   terms  of   court,    to  modify  the  order  of  distiissad.    Counsel 
does  not   touoh  upon   the  merits  o-'  the   controversy  until   the  11th 
point.     We   thinlc  this   should  have  been   the   first  point  iiiade.      For 
the  purpose  of   this   decision  we    sliall   assume   that   the    court  was 
warranted   in   correcting   the   record   to  ma«i.e   it   epeak   the   truth  -    that 
no  part  of  the  master's  fees  and   charges  had  been  paid. 

In  Bank  pf  Chrisman  ▼.   Watson.    277   111.    186,    the    court 
said   (p.    190):      "The   costs   in   a   chancery   case   are   in   the   discretion 
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of  the   court,   tut    the   Aisoretion    shoult^   b«    ftx*roia«»4    Ir    acucrA* 

ance  7/itli   the  •quitlee  ol'  th«  parties.* 

The  Seourltiee  Co.    in   Its  acBwtr  nado  no   contention  ti- afc 

the  trust   deed  and  note   should   not  he   delivered  up   to    the   ecn^ 

plaintJJtc   arid   cancelled,      in   ftxt    tiie   only    allegHtion   oi'   the 

hill   as   to    this   del'endaxit  was   txiat    complfainanta  were   informed 

and  l;elieved   the   trust   deed  and  note  had  been  pledfred  with   this 

defendant.      x'his  v/as   adOiitted  by   the   Securities  Co.  ,    and   it 

averred  in   its  answer  that   tlxe   dcLt   i"or  which  they  had  been  hell 

was  paid   to    it  by  Lurya  and   the   note  and   trust   deed  delivered   to 

him.        Cur   attention  has  been   called   to  no    action   on   the  part 

of  this   defendant   that  would    caus«  any   costs    to  be   incurred. 

But   counsel   for   the  Master   says   that    shortly  after   the   original 

Master's   report  was  filed  the  Securities  Co.    employed  other 

counsel,    "among  whom  was  Robert  Huttner,    ite    own  lawyer,   who  w»» 

also   secretary  of   said   corporation,   to   further  '■lefeiid   the  validity 

of   said  mortgage;    that  Louis  J,    Jacobson,    also   a  meiuber   rf   the   firm 

employed    as  new   counsel,    apparently  alarined  at   the   fin(^ing  of   the 

master  with  respect   to"    the  mort^ac2;e,  made  a  statsFient   to   the 

Master  "that  he  was  retained  and   employed  by  the  ik.crcnants  and 

ikfanufacturers   Securities   Co.,    a  corporation,"   and  that  the  master 

might  looi£   to    it   i'or   the  ps.ymexit  of  all   costs  of  the  reference. 

The  reoord  shows,  however,    that   the  petition   for   re- reference  was 

filed  on  behalf   of  Lurya  only,    and   the  Master   in  his   Supplemental 

Eeport   reoomiuended    tiiat   tlie  master's   fees   and    costs  on   tne  ori^^inal 

report    should  be    taxed  against   the   complainants.     Wiiiie   obviously 
the  master   should  be  paid   for   nis    services,    wnicn   took  u-ore   than 
200  hours,   we   think   it   Inequitable  auid   contrary   to   law    to    require 
that   he  be  paid   by   the  Merchants   una  itanuf acturers   tecurities   Go, 

The   order  of   the   Circuit   court  of   Cooj^   county  a::<oealed 
from   is   reversed    so    far   :-  s   it    taxe '    costs   against   the  i-erchants 
and  i^anuf aoturers   oeourities   Co* 

OKDER  REVERSED. 

MoSurely,   P.    J.,    and  Mat  diet  t,    J.,    concur. 
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AT  A  TEro!  OF  TKS  APPELLAT3  COURT, 

Begun  and  hold  at  Ottawa,  on  Tuesday,  the  3rd  day  of  Kay,  in  the 
year  of  our  Lord  one  thousand  nine  hundred  and  thirty-eight, 
within  and  for  the  Second  District  of  the  State  of  Illinois: 

Present  —  The  Hon.  FRANKLIM  R,  D0V5,  Presiding  Justice 
Hon.  FRED  G.  l-OLFS,  Justice 

Hon.  BLAINE  HUFFIv!AIT,  Justice  ! 

JUSTUS  L.  JOHNSOn,  Clerk    ^V/  U  J-o/le  O  ^O 

RALPH  H.  DESPER,  Sheriff 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On   l^^V  2^  ]^3^ 
the  Opinion  of  the  Court  was  filed  in  the  Clerk's  Office  of  said 
Court,  in  the  words  and  figures  following,  viz: 


Gen.  No.  9311 


AcmiAa  Ho.  12 


IN  THS  itfPELLATE  COURT  OF  ILLINOIS, 
SECOND  DISTRICT 
MAT  TERM._l--tU  1938. 


MARY  JACOBS, 

Appellee 
▼s. 

HARRY  JACOBS,     .  ^^^^ 
Appellant. 


Appeal  frjc>m  Gircuij/Court 
of  La^alle  County. 


HUFnmN  -  J. 

This  appeal  is  prosecuted  by  appellant  from  an  order  of  the 
Circuit  Court  of  LaSalle  county  committing  him  to  the  common  jail 
of  said  county  for  contempt  for  failure  to  pay  alimony.   Evidence 
was  heard  upon  three  different  days.  At  the  conclusion  thereof 
the  court  took  the  matter  under  advisement,  rendering  the  above 
order  about  a  week  after  the  conclusion  of  the  evidence. 

Appellant  urges  for  reversal  that  the  evidence  disclosed  his 

financial  inability  to  pay  the  alimony,  thus  exonerating  hin:  for 

failure  to  comply  with  the  decree.  The  record  on  this  appeal 

consists  only  of  the  complaint  and  answer,  orders  of  the  court, 

together  with  motion  of  appellant,  filed  in  the  trial  court,  to 

vacate  the  order  of  contempt.  Since  no  evidence  is  preserved 

by  the  record,  this  court  is  unable  to  determine  the  nature  and 

effect  of  the  same  with  respect  to  the  order  complained  of.  The 

order  makes  the  following  specific  findings: 

♦'That  no  sufficient  cause  is  shown  by  the 
said  defendant  why  said  arrears  of  alimony 
pendente  lite  should  not  be  paid  or  that  he 
has  been,  or  is,  unable  to  pay  the  same. 

♦T!hat  the  defendant  has  wilfully  refused 
to  advise  this  court  of  the  nature  and  character 
cf  his  income  and  the  source  thereof,  and  has 
failed  to  exhibit  to  this  court  his  books  and 
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reoords  of  his  business  showing  hie  Income  and 
his  expenditures. 

"That  he,  the  said  defendant,  wilfully  falls 
and  refuses  to  obey  the  decree  of  this  court 
by  paying  said  alimony  pendente  lite." 

One  attached  for  contempt  of  court  for  failure  to  pay  alimony 
has  the  burden  of  proving  that,  acting  In  good  faith  and  with  an 
honest  purpose  to  comply  with  the  order  of  the  court,  he  was  unable 
to  do  so.   Deen  v.  Bloomer,  191  111.  416,  423.  To  the  same  effect 
are  Shaffner  v.  Id,  212  111.  492,  496;  Hengen  v.  Id,  271  111.  278, 
284.  In  the  above  cases  It  Is  held  that  the  fallxore  to  pay  alimony 
is  prima  facie  evidence  of  contempt,  and  where  it  is  sought  to  show 
that  the  failure  to  pay  is  due  to  the  Inability  of  the  defendant, 
he  must  show  with  reasonable  certainty,  the  amount  of  money  he  has 
received  since  the  order  v/as  made  and  that  it  has  been  disbursed 
in  the  payment  of  expenses,  ?;hich  under  the  law,  he  should  pay 
before  making  einy  payment  on  the  decree  for  alimony.  There  is 
nothing  in  this  record  goin^  to  show  the  property  of  the   defendant , 
the  money  received  by  him  since  the  decree  for  alimony,  or  the 
manner  in  which  such  money  was  expended.   His  answer  filed,  in 
respect  to  these  items,  is  of  a  most  general  character  and  wholly 
insufficient  to  nfford  tmy  information  thereon. 

A  reviewing  court  cannot  pass  upon  the  rights  of  the  parties 
except  as  they  arise  upon  the  record.  The  general  rule  is  that 
the  judgment  or  decree  of  the  lower  court  will  be  affirmed  where 
the  record  is  insufficient  for  the  purpose  of  review  of  the  questions 
assigned.  And  further,  the  rule  is  that  no  error  will  be  presumed 
to  have  occiirred,  and  that  the  proceedings  will  be  presumed  to  have 
been  without  error,  in  the  absence  of  a  properly  preserved  showing 
to  the  contrary. 

Appellant  Insists  it  must  affirmatively  appear  that  the  party 
has  the  means  wherewith  to  comply  with  the  order,  and  that  his 
failure  to  do  so  should  not  subject  him  to  imprisonment  except  in 
cases  where  it  shall  appear  he  has  the  pecuniary  abilitj  to  enable 
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hlm  to  comply  with  the  decree,  and  wilfully  refuses  to  do  so. 
(Citing  Blake  v.  The  People,  80  111.  1.).   Appellant  further  urges 
that  the  order  in  this  case  fails  to  find  his  financial  ability  to 
comply  with  the  decree,  rmd  his  failure  so  to  do.  The  burden  is 
upon  appellant  to  establish  his  inability  to  pay  in  order  that  he 
may  be  exonerated  for  his  failure  in  this  respect.  The  order  finds 
that  appellant  showed  no  sufficient  cause  why  he  was  unable  to  pay 
the  alimony  in  question,  and  that  he  wilfully  refused  to  advise  the 
court  of  the  nature  and  character  of  his  income  or  the  source  thereof, 
or  to  exhibit  evidence  of  his  income  and  expenditures.   In  cases  of 
this  character,  the  court  is  empov;ered  to  punish  willful  obstinacy 
by  Imprisonment.   O'Callaghan  v,  id.  69  111.  552,  554.   "..ith  respect 
to  the  findings  in  the  order,  it  was  held  uy  this  court  in  the  case 
of  Edward  Eines  Lumber  Oo.  v.  G.L.  Chemical  V.orks,  237  111.  App. 
246,  at  p.  257,  "It  is  a  well  established  doctrine  in  this  state 
that  where  a  party  in  a  chancery  case  seeks  to  reverse  a  decree  on 
the  ground  that  it  is  not  supported  by  the  evidence,  he  must  bring 
all  the  evidence  there  is  in  the  record  before  he  can  insist  that 
the  decree  be  reversed  upon  that  ground.   If  he  does  not  do  this, 
it  will  be  presumed  that  there  was  sufficient  evidence  in  the 
record  to  support  the  decree."'   (Cases  cited). 
The  order  of  the  trial  court  is  affirmed. 

Order  affirmed. 
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STATE   OF   ILLINOIS, 

SECOND  DISTRICT  J  I.  JUSTUS  L.  JOHNSON.  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  tlio  keeper  of  the  Eecords  and  Seal  thereof,  do  hereby 

certifj-  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  ^aid  A]i]iellate  Court  in  the  above  entitled  cause. 

of  record  in  my  office. 

In  Testimony  Whereof.  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate   Court,  at  Orta^^"a.  this day  of 

^— in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thivtv- 


Clerl-  of  the  Appellate  Court 


(73815— 5M— 3-32) 


n/s 


AT   A  TERI'!   OF   TME   A?P3LL.'.T3  COURT, 

Begun  and  hold  at  Ottawa,  on  Tuesday,  the  3rd  day  of  l!c.y,  in  the 
year  of  our  Lord  one  thousand  nine  hundred  and  thirty-eight, 
within  and  for  the  Second  District  of  the  State  of  Illinois: 

Present  —  The  Hon,  FRAKPXIN  R,  D0V5,  Presiding  Justice 
Hon.  FRED  Z.    \.OLFS,  Justice 
Hon.  BLAIKS  rlUFFI.IAIT,  Justice 
JUSTUS  L.  JOP^NSON,  Clerk   2  9  ^^  "^  A   ^^  4-  fi 

RALPH  H,  DESP3R,  Sheriff 


BE  IT  REIVimiBSRSD ,  that  afterwards,  to-wit:  On   JUN  22  1838 
the  Opinion  of  the  Court  was  filed  in  the  Clerk's  Office  of  sail 
Court,  in  the  words  and  figures  following,  viz: 


Gen.   No.    9315  f  /  \«»n4a  ftt\  14 

In  the  /ppellnto  ^Kurt  of  Illln 
(  Second        Aat^ot\ 
May  Terji,   4>  ti,  IJi^B* 
Theodore  wllle,  >^  "^ 

Appellant, 
va. 
vvllliam  H.  Claus, 

Appellee. 


Apptal  from  the  Glrouit  Court 
of  Will  County 


DOVE  -  P.  J. 

On  Apifil  ZZf   1932,  Theodore  'A'llle  reoovered  a  judgment  for 
$163*  50  against  John  Storbeok  before  a  Justice  of  the  Peace. 
Storbeok  prosecuted  an  appeal  to  the  Circuit  Court  of  .till  County 
and  an  appeal  bond  was  executed  by  vVllle  with  illlam  K.  Claus  as 
nurety.  subsequently  the  appeal  was  dismissed  in  the  irouit  Court 
for  want  of  prosecution  and  a  writ  of  Procedendo  awarded  on 
January  S5,  1956.   On  February  85,  1936  the  Justice  of  the  Peace 
issued  an  execution  upon  said  Judgment  which  was  duly  serred  on 
Storbeok  the  day  it  was  issued.   On  the  following  day  storbeok 
filed  a  schedule  of  hia  personal  property  disclosing  that  all  the 
property  enumerated  therein  except  liis  household  goods  were  en- 
cumbered by  a  chattel  mortgage.   On  Kay  10,  1936,  the  officer  re- 
turned the  execution  with  the  endorsement  that  no  property  was 
found  subject  to  execution  and  returning  it  unsatisfied. 

On  Ap/fil  6,  1937  this  suit  was  then  instituted  by  wille 
against  tiilliam  H.  Claus,  the  surety  on  the  appeal  bond.   A.  jury 
was  waived  and  the  cause  submitted  to  the  court  for  determination, 
resulting  in  a  finding  by  the  court  that  the  appeal  bond  v.as  not 
filed  with  the  Justice  as  provid  :d  by  statute  and  that  the  execution 
served  upon  Storbeok  m§A   not  served  in  the  manner  provided  by  law 
and  therefore  the  defendant,  as  surety  on  said  appeal  bond,  was 
not  liable.  Judgment  in  favor  of  the  defendant,  dismissing  the 
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oomplalnt  fit  the  oosts  of  the  plaintiff,  waa  rendered  end  plaintiff 
haa  proaeouted  this  appeal* 

rhe  reoord  dlsolooes  that  a  Jude^ent  for  ^162.50  In  favor 
of  appellant  and  a^alnsit  John  otorbeok  waa  rendered  on  /.prll  22, 
193£  by  'A»  k:.   King,  a  Justice  of  the  Peace.  That  '3torbeok  appealed 
from  that  JudiE?fflant  and  eixiouted  with  appellee  the  appeal  bond  which 
forms  the  baslu  of  this  suit.  This  appeal  bond  la  dated  April  25, 
1932  and  Is  In  the  asual  form*   /UTter  reciting:  the  Judgaent  rendered 
in  favor  of  appellant  and  Qgalnat  Storback,  It  provides,  emonF  other 
thln(?-s,  that  if  Gtorbeok  shall  prosecute  his  appeal  tvith  effect  and 
pay  whatever  judgment  Tay  be  rendered  agalna^  hliB  by  the  court  to 
which  the  appeal  is  taken,  or  in  case  the  appeal  is  diamissed,  then 
If  Storbeok  will  pay  the  judgment  rendered  against  hia  by  the  .Tustlce 
together  wlti.  ^11  costs,  then  the  obliitjatlon  of  appellee  to  be  v*id, 
otherwise  to  remain  in  full  force  and  effect*  The  record  further 
discloses  that  this  appeal  bond  bears  the  following  endorsement: 

"taken  and  approved  by  me,  at  my  office  this day  of  April  \,   D. 

1932.  E.  £ .  King,  Justice  of  the  Peace",  anrt  it  further  appears 
that  it  was  filed  in  the  office  of  the  Clerk  of  tke  Circuit  Court  of 
WI4.I  County  on  May  16,  1932* 

To  sustain  the  Judgmeht  of  tne  trial  court,  counsel  for 
appellee  Insist  that  the  record  does  not  disclose  that  the  appeal 
bond  was  ever  filed  with  the  Justice  of  the  Peace  as  required  by 
the  statute;  thyt  the  bond  not  having  been  so  filed,  no  ap: eol  was 
in  fact  perfected  and  appellee  cannot  be  held  liable.  Counsel 
argue  thtit  even  though  the  record  shows  that  the  bond  was  taken  and 
approved  by  the  justice.  It  is  not  shown  when  it  was  taken  and 
approved  and  does  hot  shov^  as  a  matter  of  fact,  that  it  was  filed 
with  the  justice.   In  support  of  this  contention,  counsel  oite  and 
rely  upon  Newby  v.  Tellen,  357  111*  ..^pp*  526;  Freelana  v.  ^tate  of 
Freeland,  245  111*  pp*  286;  and  ^ybaroayk  v.  fteglara,  204  111*  App. 
232.  These  cases  annouce  the  rule  that  the  right  of  appeal  Is 
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atatutory  and  that  thero  must  be  a  substantial  eompllcAoa  with  th« 
provlsloxiK  of  ths  statute  before  an  appeal  Is  perfeoted.   Those  oases 
in  our  opinion  throw  no  light  upon  the  issue  here.  The  obligor  on 
an  appeal  bond  la  ustopped  to  deny  the  recitals  of  the  bond.  He  can 
not  be  heard  to  aay  that  an  appeal  bond  is  a  nullity  or  question  the 
trutii  of  the  recitals  in  the  bond.  He  la  bound  by  the  reoit&ls  there* 
In.   Harding  v.  Kueeanor,  172  111.  125;  Meservo  y.  Clark,  115  111, 
S80.  In  the  instant  oase  Storbeok  and  appellee,  hla  surety,  by  sign- 
ing thlo  bond  obtained  all  the  benefits  thereof  and  are  hot  estopped 
from  denying  its  binding  obligation.  C^xxroon  v.  I^rowning,  78  111. 
308.  This  appeal  bond  in  the  Instant  case  recites:  "The  condition 
of  the  above  obligation  is  such,  that,  whereas,  the  said  Theodore 
'.ills  did,  on  the  3Snd  day  of  April,  A..  D,  1932  before  13.  t.  King, 
a  justice  of  the  peace  for  said  County  of  .ill,  recover  a  Judgment 
ajrainet  the  above  bounden  Joim  H.  Storbeck  for  the  sui;^  of  i,  162. 50 
and  costs  of  suit,  frorr.  which  said  judgment  the  said  John  II.  Storbeck 
has  taken  an  appeal  to  the  Circuit  Cou  t  of  the  County  of  ill  afore- 
said and  !>tHte  of  Illinois.  IJow,  if  the  said  John  ?.,   Storbeok  shall 
prosecute  his  appeal  with  effect  ♦  *  *  or  in  case  the  appeal  is 
disBiissed,  will  pay  the  judgment  rendered  against  him  by  ssld 
justice  and  all  costs  that  have  been  made  before  said  justice  and 
all  costs  occasioned  by  said  appeal,  then  the  above  obligation  to 
be  void,  otherwise  to  remain  in  full  force  and  effect".  The 
record  affir.^atively  showj  this  bond  was,  as  a  matter  of  fact, 
approved  by  the  justice  who  rendered  the  judgment ;that  thereafter 
the  cause  was  pending  in  the  41rcult  Court  of  v.ill  County  and  it 
was  not  until  J&nuary  33,  1926  that  a  writ  of  procedendo  was 
Issued  by  the  ClerX  ©^  that  Court  to  the  Justice  of  the  Peace, 
which  recited  that  by  reason  of  the  fact  that  Storbeck  had  tsk«a 
an  appeal  from  the  judgment  of  the  justice,  the  proceedliv^s  before 
said  justice  had  been  stayed  and  directed  the  justice  to  proweed 
on  said  judgment  in  all  respects  as  if  the  said  appeal  had  never 
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l>«en  taken*  v^e  are  of  the  opinion  that  In  this  proo««dlnc  appelle* 
la  estoppad  froia  denying  the  binding  obligation  of  this  bond.  Votes 
V.  Hoyal  Indemnity  Company,  376  111.  177. 

It  is  next  Insisted  by  oounsal  for  appellee  that  there  is 
no  competent  eTlclence  in  this  record  proving  that  there  has  been  a 
legal  effort  made  to  collect  this  judgmsnt  from  Storbeck.  The 
record  dlsoloaea  thut  oounael  for  appellant  offered  in  evidence  a 
copy  of  the  execution  issued  by  the  Justice  on  February  25,  1936, 
the  return  thereon,  a  copy  of  the  schedule  filed  on   behalf  of  John 
Storbeok  and  a  copy  of  the  procedendo  issued  by  the  Clerk  of  the 
Circuit  Court  of  'iSfill  County.   Attached  to  these  several  instruments 
was  the  certificate  of  i^rnest  M.  King,  the  Justice  of  the  Peace, 
redltinc  that  he  vs«as  a  Justice  of  the  Peace  in  and  for  the  Town  of 
Crete  in  Villi  County,  Illinois  and  he  certified  that  the  attached 
execution  is  a  true  copy  of  a  certain  execution  with  the  return 
thereon,  which  was  Issued  out  of  hla  office  as  suoh  Justice  of  the 
Peace  on  February  25,  1936  in  the  case  of  Theodore  .ville  ▼.  John 
Storbeok;  that  the  attache/  schedule  is  n  true  copy  of  a  certain 
schedule  of  personal  prop>»rty  filed  in  hlo  office  on  behalf  of  John 
3torbeok  on  February  26$  1936  and  that  the  annexed  attached  pro- 
cedendo is  a  true  cdpy  of  the  original  thereof  received  by  hia 
as  Justice  of  the  Peace  from  the  Clerk  of  the  Circuit  Court  of  ill 
County,   tds  certificate  concludes:  "Criven  under  my  hand  and  seal 
this  7th  day  of  Aumist,  ;u  D.  1937.  S.  U,   Kln^  (Seal)  Justice  of 
the  Peace"'.   The  objection  to  this  certificate  is  that  the  statute 
provides  that  the  proceedings  before  a  Justice  of  the  Peace  may  be 
proved  by  a  certified  copy  thereof  under  the  hand  and  private  seal 
of  the  Justice  and  that  this  certificate  does  not  bear  the  private 
seal  of  the  Justice.   .-^  Justice  court  is  not  a  court  of  record  and 
this  oertlfloa  e  is  signed  by  the  Justice  and  following  la  signature 
purports  to  be  sealed  with  his  private  seal. 
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There  la  no  merit  In  appellee* e  ooatentlon  that  no  legal 
effort  was  inBde   to  oulieot  the  Judgment  from  the  defendant  3torbeok. 
The  oTidenoe  Is  that  the  execution  was  properly  issued,  was  duly 
serred  end  that  on  the  following  day  :3torbeok  filed  with  the  justice 
a  schedule  of  all  of  his  personal  property  and  that  subsequently 
the  execution  v^as  returned  by  the  officer  with  the  statement  that 

torbeek  had  no  p«raonal  property  in  the  county  out  of  whioh  the 
judgjoent  could  be  made  and  the  writ  was  returned  "No  Property 
Found  and  in  no  part  satisfied". 

Appellee  set  up  no  defense  in  hla  ancver  and  unt'er  the 
evidence  as  found  in  this  record,  ho  is  clearly  liable.  The  judf?- 
ment  of  the  trial  court  is  reversed  and  the  cause  remanded  to  the 
Circuit  Court  of  Will  County  with  directions  to  enter  judgment  in 
favor  of  appellant  and  a/?ainat  appellee  for  ^163.50,  to/^ether  with 
interest  thereon  from  April  22,  1932  and  costs. 

Reversed  and  Remanded  with  Directions. 
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STATE    OF   ILLINOIS, 

SBCOND  DISTRICT  J  I.  JUSTUS  L.  JOHNSON.  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  tlio  keopov  of  the  Eeeords  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause. 

of  record  in  my  office. 

In  Testimony  Whereof.  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


Clerl-  of  the  Appellate  Cotirt 
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AT  A  TERM  OF  THE  APPELLATE  COURT, 

Begun  and  held  at  Ottawa,  on  Tuesday,  the  3rd  day  of  May,  in  the 
year  of  our  Lord  one  thousand  nine  hundred  and  thirty-eight, 
within  and  for  the  Second  District  of  the  State  of  Illinois: 

Present  —  The  Hon.  FRAN?:LIM  R,  DOVE,  Presiding  Justice 
Hon.  FRED  G.  \<OLFE,  Justice 
Hon.  BLAINE  I-rUFFMATT,  Justice 

JUSTUS  L.  JOPMSON,  Clerk   OO'^T  \         Ct    A    O^ 
RALPH  H.  D3SP.R,  Sheriff  ^  i^  ^  -»■  •  A.  b  4  » 


BE  IT  REA^EMBERED ,  that  afterwards,  to-wit:  On   JiJN  22  10!^ 
the  Opinion  of  the  Court  was  filed  in  the  Clerk's  Office  of  said 
Court,  in  the  words  and  figures  following,  viz: 
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The  cause  was  tried  by  Jury,  which  returned  a  verdict 
finding  for  plaintiff  and  agaiiist  appellant  in  the  aum  of  1^1600. 00, 
Judgment  was  entered  upon  the  verdict  and  appellant  prosecutes  this 
appeal.  Louis  Livingston  is  not  a  party  to  this  appeal. 

The  evidence  on  behalf  of  appellee  discloses  that  Hymnn 
Feinberg  was  a  resident  of  Chicago,  engaged  in  the  smelting  business 
and  in  charge  of  appellee  company,  with  authority  to  buy  and  sell  on 
its  account;  that  in  May,  1954,  Louis  Livingston  came  to  appellee's 
yards  in  Chicago,  to  look  at  the  crane  in  question,  which  was  for  sale. 
The  parties  could  not  agree  upon  the  price  and  Mr.  Livingston  left 
the  premises.  Some  time  in  the  following  October,  Mr.  Feinberg  was 
in  Rock  Island  in  company  with  LIr.  Berkson.  There  he  met  Mr.  Livingston 
and  the  subject  of  the  crane  was  brought  up.  Feinberg  and  Berkson 
went  out  to  appellant's  yards  in  East  Moline,  where  Louis  Livingston 
showed  them  through  the  plant,  showed  them  a  bin  of  white  metal  and 
one  of  red  metal,  the  value  of  which  Feinberg  considered  to  be  from 
seven  to  eight  hundred  dollars.  Ke  states  that  Livingston  said  he 
wanted  to  sell  this  metal,  and  that  they  then  went  into  the  office 
of  appellant  company,  where  the  crane  was  sold  for  vl600;  that  it  was 
to  be  paid  for  by  shipping  the  white  metal  and  red  metal  to  the  order 
of  appellee  company,  and  paying  a  balance  of  $300  in  cash,  within  one 
year;  that  Livingston  then  called  the  railroad  company  and  made  ar- 
rangements for  a  man  to  be  sent  to  appellee's  yards  in  Chicaeo  to 
supervise  the  loading  of  the  crane.  The  witness  Feinberg  returned  to 
Chicago,  on  Saturday  night.  He  states  that  on  Monday  or  Tuesday  follow- 
ing, Louis  Livingston  came  to  appellee's  yards  with  another  man  to 
examine  the  crane.   One  of  appellee's  employees  started  the  crane  and 
demonstrated  it  for  Livingston  and  his  companion.  They  examined  the 
crane  following  this  demonstration,  and  Livingston  told  the  witness  to 
proceed  to  have  it  loaded  on  the  railroad  cars.  The  man  with  Livingston 
at  this  time  was  Paul  Hackendorf ,  who  lived  in  Davenport,  Iowa,  and 
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worked  for  the  Davenport  Locomotive  V/ork8.  Felnberg  testifies 
that  Haokendorf  told  Livingston  at  the  time  the  crane  was  being 
operated  for  their  inspection,  and  following  their  examination 
thereof,  that  he  should  have  it  taken  to  the  shops  of  the  Davenport 
Loooxuotive  Works,  overhauled  and  put  in  shape,  before  sending  it  to 
the  yards  of  appellant,  stating  that  such  would  cost  about  c.lOOO. 
The  crane  was  loaded  and  shipped  to  appellant,  unloaded 
at  its  yards,  and  put  in  service.   Appellee  received  no  peyment 
thereon,  and  after  about  thirty  days,  made  demand  for  payment  accord- 
ing to  the  alleged  agreement.  Following  this,  appellee  received  th« 
following  letter  upon  the  corporate  stationery  of  appellant : 

"Yards:  Iron  and  Steel  Scrap 

Moline,  111.  New  and  Relaying  Rails, 
East  Moline,  111, 

Midland  Iron  &  Steel  Corp. 

Phones  General  Office       Salvage  Material 

Rock  Island  400  211  20th  Street         of  all  kinds. 
East  isloline  402 

Rock  Island,  Illinois 
November  26th,  1934. 

Chicago  Smelting  Pz   Refining  Co., 
2457-69  S.  Loomis  Street 
Chicago,  Illinois. 

Gentlemen: 

I  have  your  communication  of  Nov- 
ember 25rcl,   iou  might  have  heard  from  iie  be- 
fore this  but  I  was  absent  from  the  city  for 
the  last  tv^o  weeks* 

In  reference  to  the  metals  you  write 
about  will  say  that  at  the  time  you  and  Mr, 
Berkson  were  here  I  told  you  I  expected  to  set 
in  some  more  of  the  babbit  shavings  and  we  will 
make  the  shipment  all  together.   I  expect  to 
get  some  in  the  first  of  the  month,  .^s  for  the 
red  metal  for  Berkson,  I  will  ship  it  as  soon 
as  I  get  enough  for  a  load.  I  don't  v.ant  to 
ship  one  ton  or  two.  I  want  to  ship  a  load 
and  I  am  sure  'tr.  Berkson  is  not  worried  about 
it  as  we  have  no  definite  price  on  same  and 
I  am  vjeli  satisfied  we  will  get  along  -when   I 
get  ready  to  ship  it. 

In  reference  to  the  crane  I  will  say 
that  1  am  very  much  disappointed  in  it.   In  the 
first  place  the  crane  was  stripped  of  all  the 
bearings  and  the  radiator  had  a  big  hold  in  it, 
which  I  did  not  see  when  I  was  in  Chicago.  Fow- 
ever,  that  might  have  been  done  in  the  railroad 
yards,  for  I  understand  it  was  kept  in  the  rail- 
road yards  about  tan  days  before  it  was  shipped. 
All  the  bolts  were  cut  v.'ith  a  torch  and  I  am" 
sure  that  must  have  been  done  on  your  Tsremises 
while  loading  it. 
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To  make  the  story  ahort  my  people  here 
are  telling  me  that  the  crane  came  here  practically 
as  a  piece  of  Junk  instead  of  a  crane,  p.nd   we  have 
been  working  on  it  tr/ing  to  fix  it  up  for  the 
last  two  weeks  and  we  haven't  got  it  running  yet. 

'We  had  to  have  a  great  many  parts  made 
for  it  and  gome  m^a  still  in  the  mokin',;  and  I 
want  you  to  understand  we  are  not  trying  to  over- 
haul thio  Grant;,  we  are  juat  trying  to  get  it  to 
run  and  do  at  least  soxae  of  the  work  and  that  Is 
goine  to  run  ua  into  quit©  a  large  expense  and  I 
expect  you  to  stand  for  same.  Vie   bou(^ht  the  crane 
froiii,  you,  not  as  a  nevv  crane,  but  as  a  crane  in 
good  running  condition  and  v/orking  order.   I  think 
this  can  be  verified  oy  Mr.  Lleyer  Berkson  and 
as  soon  as  we  have  the  crane  so  it  will  run  we 
will  send  you  the  expenses  that  we  had  on  same 
in  getting  it  to  run. 

Yours  very  truly, 

Midland  Iron  Sc  Steel  Corp. 
L.  Livingston. 

cc/  to  Mr.  Meyer  Berkson. 

The  testimony  of  Louis  Livingston  is  fco  the  effect  tihat 
he  is  not  interested  in  appellant  company,  and  not  in  its  employ 
in  any  capacity,  but  that  he  does  quite  an  amount  of  business  for 
appellant.  He  details  his  visits  to  appellee's  yards  in  Chicago, 
where  on  the  first  trip,  the  price  could  not  be  agreed  upon.  He 
tells  about  his  subsequent  trip  in  October  to  appellee's  yards,  in 
company  with  Mr.  iiackendorf;K ,  to  look  at  the  crane.  He  understood 
at  that  time  that  a  gentleman  by  the  name  of  Rabinofski  was  inter- 
ested in  the  purchase  of  the  crane.  He  states  that  Feinberg  wanted 
$£000  for  it  and  that  he  told  Feinberg  that  maybe  he  could  inter- 
est appellant  In  the  purchase  of  it,  as  he  knew  appellant  was  on  the 
meirket  for  a  crane.  He  offered  Feitoerg  $1500,  and  they  finally 
agreed  upon  a  price  of  41600.  He  states  that  at  appellant's  yards, 
he  told  Feinberg  that  before  the  deal  was  to  be  considered  definite, 
he  wanted  to  go  to  the  yards  of  appellee  and  again  see  tho  crane. 
It  was  following  this,  that  Livingston  went  to  appellee's  yards  with 
Haokendorf ,  where  the  crane  was  demonstrated,  and  where  they  in- 
spected and  examined  it,  the  deal  made  and  the  orane  shipped  as 
aforesaid. 


618/1  elqoeq  xm  Sioxla   xio:^ti  adt  esfBffl  o!3; 


'^binm  BtiB(i  xoBm  ^e.Bir 

-TSVO     OCT 

o->^  it  ^  ■ 

^■-  ......    .w 


)  e.d.'i  ev  a  xioos  bjj 


QIC 


bxTfllJ&JtM 


♦  0  0 


.  Ai  o  .:■>  i  ■  c  < 


,  vXi'xoJ&aeafc 


,-.  -t  r~    I-         t- 


^    -ii'       ii,o    iIX 

' r  oisriw 

..vXl.    .;,ijj»Ciiaoo 
amid-   *Bdd"  itfl 

•    t--^     OOOSi 


.ulai  ftiXod-  erf 
■  /   ^■^d■XIBW  «£[ 


-6- 

Louls  Livingston  had  been  in  the  Junk  business  for  twenty 
or  thirty  years.  He  is  the  father  or  Irving  Livinston,  President 
of  appellant  oompany*  He  owned  the  yards  now  occupied  by  appellant 
company,  and  deeded  the  s-^/ne  to  his  son  without  any  consideration. 
His  son  was  associated  with  hiinlri  the  business  prior  to  the  organiza- 
tion of  appellant  corporation.  Louis  Livingston  makes  his  office  at 
the  office  of  appellant  corporation.  He  states  that  he  does  business 
with  old-time  friends  who  know  that  he  does  business  back  and  forth 
with  the  Midland,  and  that  in  addition  to  this,  he  deals  with  the  In- 
ternational Harvester  Company  for  things  which  he  thinks  the  appellait 
can  use,  stating  that  he  represents  appellant  company  in  such  trans- 
actions. He  says  that  the  same  day  he  bought  this  crane  from  appellee, 
he  resold  it  to  appellant.  He  further  states  that  the  business  of 
appellant  is  transacted  largely  outside  its  office,  that  he  sometimes 
acts  as  its  agent,  and  that  they  frequently  sead  him  out  to  buy  things. 
He  further  states  that  he  was  present  when  the  officers  of  appellant 
were  discussing  the  purchase  of  a  crane;  that  he  did  not  need  a  crane 
himself;  that  he  discussed  the  matter  of  this  crane  with  the  officers 
of  appellant  corporation,  before  ^soing  to  Chicago  to  inspect  it;  and 
tnat  he  discussed  with  the  officers,  Finkelstein,  and  his  son  Irving 
Livingston,  the  price  they  would  pay  for  a  crane.   Only  three  people 
appear  to  be  interested  in  appellant  coirporation,  namely,  Irving  J. 
Livingston,  son  of  Louis  Livingston,  I.J.  Finkelstein  and  Leo  Finkel- 
stein. No  one  who  admitted  they  were  interested  in  appellant  corpora- 
tion, testified,  except  Irving  Livingston.   Louis  Livingston  states 
that  when  the  price  of  |1600  was  finally  agreed  upon,  he  told  Feinberg 
he  wanted  to  make  another  inspection  of  the  crane  before  the  deal  should 
become  final.  It  was  after  this  that  Livin,'ston  and  Eackendorf ,  the 
mechanic,  went  to  appellee's  yards  for  an  inspection  and  demonstration 
of  the  crane.  Louis  Livingston  denied  that  he  said  anything  to 
Feinberg  about  shipping  him  metals  toward  the  payment  of  the  crane. 
He  is  refuted  in  this  by  the  above  letter  of  November  36,  1934,  written 
in  response  to  appellee's  demand  for  payment.   In  this  letter,  erplana- 
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tion  Is  offered  as  to  the  delay  In  the  shipment  of  the  metals.   Irrin* 
Livingston  states  that  he  signed  this  letter. 

Appellee's  employee,  a  hoisting  engineer,  vvas  it  the  yards  of 
appellee  on  the  morning  when  Louis  Livingston  and  Haokendorf  oaaie  to 
inspect  the  crnne.  They  talked  to  this  witness  about  it.  .'le  states 
that  he  told  Mr.  Livingston  it  ^Aas  not  ^   new  oreme  nor  £m  old  one;  that 
it  was  worn,  but  just  the  thing  for  a  scrap  yard,  with  a  generator  and 
magnet,  Vt'hich  it  had;  that  they  reguested  him  to  move  the  crane  end 
demonstrate  it,  which  he  did.  He  states  that  he  spent  the  morning,  from 
about  ten  o'clock  until  in  the  afternoon  -  sojie  four  hours  -  demonstrat- 
ing the  crane  to  Livingston  and  Eackendorf .  He  says  tnat  he  told  thea 
it  was  not  an  up  to  date  type  of  crane,  but  an  old  type,  steered  hard, 
and  v;oald  not  perform  certain  ntimed  services  that  a  modem  type  crane 
would  do. 

Louis  Livingston  was  appellant's  witness.  He  and  his  son 
Irving  Livings-ton,  President  of  appellant  corporation,  deny  that  any 
agency  existed  between  appellant  and  Louis  Livingston  with  respect  to 
the  purchase  of  this  crane.  However,  froii:  an  examination  of  the  record, 
the  relationship  of  Louis  Livingston  to  appellant  is  so  involved  that  it 
was  a  proper  question  to  be  submitted  to  a  jury.  It  appears  that  Louis 
Livingston  and  his  son  Irving,  had  been  engaged  in  the  same  business  as 
appellant,  for  many  years,  and  that  for  a  period  of  nine  years  Louis 
owned  the  yard  now  occupied  by  appellant;  that  about  1951  or  1932,  he 
deeded  this  yard  to  his  son  Irving,  receiving  no  consideration;  that 
appellant  corporation  was  organized  with  his  son  as  President,  and  I.J. 
and  Leo  Finkelstein  as  the  other  parties  interested.  It  further  appears 
that  since  such  time  tJie  father  has  made  his  office  at  the  office  of 
appellant,  and  he  speaks  in  his  testimony  of  acts  of  aaency  for  appellant. 

A  principal  is  bound  by  the  authority  which  he  gives  to  his 
agent  and  by  that  which  he  by  his  own  acts  appears  to  give.  Agency  may  ^ 
be  established  by  parol  evidence,  and  circumstantial  evidence  is 
ordinarily  competent  to  establish  the  fact  or  extent  of  such  agency. 
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Faber-Musser  Co.  v.  Dee  Clay  Co.  291  111.  240.  The  question  am   to 
whether  a  psrson  ia  the  ogent  of  another  or  whether  ^ikl     his 
unauthorized  aots  are  later  ratified,  are  questions  of  fact  for  a  Jury. 
Acts  'ind  cirouxQstancQa  by  the  principal  may  go  to  establish  proof  of 
agency,  and  oven  though  an  agent  night  be  said  not  to  ha^e  an  express 
authority  to  act  for  a  corporation,  yet  if  he  does  so  act,  and  such 
is  not  beyond  the  pov»er  of  the  corporatioi: ,  it  may  ratify  and  approTe 
the  act,  accept  the  benefits  thereof,  and  become  liable  to  the  sana 
extent  as  though  it  had  conferred  express  authority  upon  the  agent  to 
do  the  thing.  There  is  no  dispute  here  but  that  Louis  Livingston 
negotiated  the  purchase  cf  this  crane  for  the  price  of  ^1600.  The 
question  presented  is,  who  is  liable  therefor.  In  this  connection 
it  has  been  said  that  reference  nay  be  had  to  the  situation  of  the 
parties,  their  aots,  and  any  other  circumstances  having  legal  bearing 
and  throwing  light  on  the  question.  Faber-Musser  Go.  v.  Dee  Clay  Co. 
supra,  p.  346. 

The  evidence  in  this  record  on  the  question  of  agency 
between  appellant  and  Louis  Livingston  is  of  such  a  character  as  to 
warrant  its  submission  to  the  jury.  The  points  raised  by  appellant 
are  confined  to  questions  of  fact,  being  directed  toward  the  w eight 
of  the  evidence,  and  the  refusal  of  the  court  to  grant  its  motion 
for  directed  verdict.  In  the  state  of  the  record,  we  do  not  feel 
disposed  to  disturb  the  verdict  of  the  jury. 

The  additional  abstract  prepared  and  filed  by  appellee  is 
considered  proper  and  necessary,  and  the  cost  thereof  is  ordered 
taxed  against  appellant.  The  judgment  herein  is  affirmed. 

Judgment  affirmed. 
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STATE    OF   ILLINOIS, 

SECOND  DISTRICT  J  I.  JUSTUS  L.  JOHXSOX.  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eeeords  and  Seal  thereof,  do  hexebv 

certifj'  that  the  foregoing  is  a  tnie  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause. 

of  record  in  my  office. 

In  Testimony  Whereof.  I  hereunto  set  my  hand  and  affi^x  the  seal  of  said 

Appellate   Court,  at  Ottawa,  this day  of 

in  the  ye;ir  of  our  Lord  one  thousand  nine 

hundred  and  thirtv- 


C7<'rA-  of  the  AppeVaic  Court 

(73S15— 5M— 3-S2) 
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AT  A  TERF-  OF  THE  APPELLATE  COURT, 

Begun  and  held  at  Ottawa,  on  Tuesday,  the  3rd  day  of  I'.c.y ,    in  the 
year  of  our  Lord  one  thousand  nine  hundred  and  thirty-eight, 
within  and  for  the  Second  District  of  the  State  of  Illinois: 

Present  —  The  Hon.  FRANKLIIT  R.  DOVE,  Presiding  Justice 
Hon,  FRED  G.  \;OLFE,  Justice 
Hon.  BLAIME  HUFRIAIT,  Justice 
JUSTUS  L.  JOt^SOH,  Clerk 
RALPH  H.  DESPER,  Sheriff 
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BE  IT  RmiEMBSRED,    that   afterwards,    to-wit:    On         JUN  22  1938 

the   Opinion   of    the  Court   was   filed  in   the   Clerk's    Office    of  said 
Court,    In   the  words   and   figures   following,    viz: 


Appe)li\|'rom  the yClr cult  (!^\irt 

/ 

Winiiebagrf  County. 


Gen.  No.  9327  Agenda  No.  21. 

In  the  Appellate  Court  of  Illlaols 
Second  District 

May  Te^Of-'-A-.  D.  193;^*^" 
Rockford  Finance  and  Thrift/ 
Company,  a  corporation,  / 
Appellant , 

YS. 

Metropolitan  Life  InsuraaitJie 
Company,  a  corporation, 

Appellee. 

HOFMAN  -  J. 

Jeanette  Westberg  was  the  holder  of  a  $250  policy  in 
appellee  company.  The  policy  was  one  which  is  commonly  designated 
as  industrial  insurance,  payable  in  weekly  premiums.  Appellant 
made  a  loan  of  $100  to  said  Jeanette  V<estberg,  and  took  as 
security  for  the  loan  an  assignment  from  her  of  the  above  poiicy. 
Vv'hen  appellant  notified  appellee  of  this  action,  appellee  inform- 
ed appellant  that  it  would  not  endorse  a  policy  loan;  that  there 
was  no  provision  ih  such  policy  for  loans  by  the  company,  and 
further,  that  they  specifically  provided  against  assignments  as 
security  for  loans  by  others. 

Jeanette  Yvestberg,  by  the  terms  of  her  loan  contract 
with  appellant,  was  to  repay  the  loan  at  the  rate  of  $10  per 
month.  She  became  in  default,  whereupon  appellant  demanded  that 
appellee  pay  to  it  as  assignee  of  the  policy,  the  sum  of  $130.70, 
which  was  the  cash  value  thereof.  This,  appellee  refused  to  do, 
and  the  appellant  brought  suit  in  the  Justice  of  the  Peace  court, 
where  a  judgment  was  recovered  against  appellee.  Appeal  was 
prosecuted  from  this  judgment  by  the  insurance  companjr,  to  the 
Circuit  Court  of  Winnebago  County,  where,  ;apon  a  stipulation 
of  facts,  the  Circuit  Court  entered  judgm^at  for  appellee.  It 
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Is  from  this  judgment  the  appeal  herein  la  prosecuted. 

The  appellant  sets  out  no  errors  relied  upon  for  re- 
versal. Under  such  circumstances  there  is  nothing  presented 
to  this  court  for  review.  It  has  long  been  the  rule  that  a 
case  submitted  to  a  court  of  review  for  final  decision,  without 
an  assignment  of  errors,  will  be  dismissed.  Farmer's  State 
Bank  V.  Meyers,  282  111.  App.  549;  Gyure  v.  Sloan  Valve  Co., 
367  111.  489.  This  appeal  is  therefore  dismissed. 

Appeal  dismissed. 
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STATE    OP   ILLINOIS, 

SECOND  DisTKiCT  J  I.  JUSTUS  Ti.  JOHXS(^X.  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  tlio  keeper  of  the  Records  and  Seal  thereof,  do  hereby 

certify  that  the  fore^sfoing  is  a  true  copy  of  the  opinion  oC  the  s:iid  Ajipellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  Whoro<if.  I  hereunto  sot  my  hand  and  affix  the  seal  of  said 

Appellate   Conrt.  at   Ottawn.  this __day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirtv- 


Clerl-  of  the  AppeVaie  Cotiri 
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AT  A  tert:  of  tiis  a?pzll.'.T2  court, 

Begun  and  hold  at  Ottawa,  on  Tuesday,  the  3rd  day  of  V.cy,    in  the 
year  of  our  Lord  one  thousand  nine  hundred  and  thirty-eight, 
within  and  for  the  Second  District  of  the  State  of  Illinois: 

Present  —  The  Hon.  FRANKLIN  R.  D0V3,  Presiding  Justice 
Hon.  FRED  G.  \. 0LF2 ,  Justice 
Hon.  BLAINE  HUFFI-IAN,  Justice 
JUSTUS  L.  JOHNSON,  Clerk 
RALPH  K.  D3SP3R,  Sheriff   £96  I.  A.  649^ 


BE  IT  REI.IEI.IBERED ,  that  afterwards,  to-wit:  On   AUG  1  6  IPf^S 
the  Opinion  of  the  Court  was  filed  in  the  Clerk's  Office  of  said 
Court,  in  the  words  and  figures  follov/ing,  viz: 
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AT  A  TERf:  OF  TI.E  APPELLATE  COURT, 

Begun  and  hold  at  Ottawa,  on  Tuesday,  the  3rd  day  of  V.cy ,    in  the 
year  of  our  Lord  one  thousand  nine  hundred  and  thirty-eight, 
within  and  for  the  Second  District  of  the  State  of  Illinois: 

Present  —  The  Hon.  FRANKLiri  R.  DOVE,  Presiding  Justice 
Hon.  FRED  0.  \;OLFE,  Justice 
Hon.  BLAIME  I-IUFFI.T./IIT ,  Justice 
JUSTUS  L.  JOHNS on,  Clerk 
RALPH  H.  DESPER,  Sheriff   £96  I.  A.  649^ 


BE  IT  Rm^m-IBERSD,  that  afterwards,  to-wit:  On   AUG  1  fi  19f^8 
the  Opinion  of  the  Court  was  filed  in  the  Clerk's  Office  of  said 
Court,  in  the  words  and  figures  following,  viz: 
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Q«n.  Ko*  9322  Agenda  No.  32 

In  the  Appellate  of  Illinois 
Seoond  District 
May  Term,  A.  D.  1938. 

Hugo  Pick,  as  Trustee,       , 

/ 
Appellee ,    / 

^•.«-*«  Appe^  frrfm  the  Circuit  Court 

▼».  ^\ 

of  Lake  County 
Elizabeth  Druggan, 

Appellant . 


DOVE,  X.  J, 

On  Oototer  19,  19H3  Hugo  Pick  and  Elizabeth  Druggan  entered 
into  a  contract  by  the  provisions  of  which  Pick  agreed  to  sell  and 
Mrs.  Druggan  agreed  to  buy  the  two  hundred  and  forty  acre  farm  in- 
volved in  this  proceeding  and  pursuant  to  that  agreement  Mrs.  Druggan 
went  into  possession  of  the  farm.  On  April  17,  1936,  some  litigation 
between  the  parties  ooncernihg  this  contract  was  pending  and  on  that 
day,  in  order  to  settle  that  litigation,  a  supplemental  agreeaent 
was  entered  into,  the  provisions  of  which  are  not  material  here  and 
need  not  be  set  out.  On  July  19,  1936  klrs.  Druggan,  having  failed 
to  meet  the  rec^uired  payments  as  provided  in  said  supplemental  con- 
tract, a  forcible  entry  and  detainer  suit  was  instituted  against  iri-s. 
Druggan  to  recover  possession  of  the  premises.  On  August  17,  1936, 
the  parties  settled  their  differences  and  on  that  day  Herbert  Decker, 
a:-  attorney  representing  I/jr.  Pick,  prepared  a  purchase  money  trust 
deed,  princiial  note  and  interest  coupons  and  these  were  duly 
executed  by  Mrs.  Druggan.  The  note  ..as  for  the  principal  sum  of 
$24,500.00,  is  dated  August  17,  1936  and  was  to  become  due  April  17, 
1940.  The  stipulated  interest  was  5,i  per  annum  from  April  17,  1936, 
payable  semi-annually  and  was  evidenced  by  coupon  interest  notes, 
each  for  :#612.50,  the  first  one  becoming  due  on  October  i?,  1936. 
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Both  the  note  and  trust  de«d  prorlded  that  In  case  of  defaxilt  for  three 
days  In  making  payment  or  said  interest  notes  or  any  Installioent  due 
In  aooordanoe  with  the  terms  thereof,  either  of  prlnolyal  or  Interest, 
that  then  the  whole  of  said  principal  sum  should  at  once,  at  the  option 
of  the  holder  of  said  note,  become  immediately  due  ahd  payable. 

In  some  of  these  transactions  Mrs.  Druggan  was  represented  by 
her  agent  Harold  Hayes  and  Hugo  Pick  was  represented  by  his  said 
attorney  Herbert  Decker.  After  the  trust  deed  and  notes  were  prepared 
by  Decker  on  August  17,  1936,  they  were  delivered  to  Hayes,  who  pro- 
cured them  to  be  executed  by  Mrs.  Druggan  and  on  September  6,  1936 
they  were  returned  to  Decker,  who  delivered  them  to  the  Chicago  Title 
and  Trust  Company  and  ordered  a  continuation  of  the  title  policy  emd 
they  subsequently  came  into  possession  of  Decker,  who  held  them  for 
and  on  behalf  of  I*.  Pick  and  subject  to  his.  Pick's,  orders.  The 
interest,  amounting  to  ^612.50,  which  became  due  on  October  17,  1936, 
was  not  paid  and  on  November  3rd,  1936,  Decker  at  th«  re<iuest  of 
Pick  wrote  Mrs.  Druggan  as  follows:   "In  re:  First  Mortgage  Trust 
deed  secured  by  property  in  Lake  County.  This  is  to  advise  you  that 
semi-annual  interest  amounting  to  $612.50  was  due  on  October  17,  1936 
and  no  part  thereof  has  been  paid.  Your  representative,  Mr.  Hays, 
called  at  our  office  last  week  and  promised  that  this  interest  woxild 
be  paid  on  Monday,  November  2,  1936,  but  default  was  made  in  the  pay- 
ment thereof.  Therefore,  on  behalf  of  the  owner  of  the  trust  deed 
and  notes,  we  advise  you  that  he  has  declared  the  entire  principeuL 
sum  of  $24,500,00,  together  with  accrued  interest,  inmediately  due 
and  payable  and  has  authorized  us  to  institute  foreclosure  proceedings 
immediately.  You  may  govern  yourself  accordingly".  Decker  testified 
that  a  carbon  copy  o\.  ^is  letter  was  mailed  to  Hayes  and  the  letter 
so  indicates.  Hayes  denied,  however,  that  he  received  it  but  ^s. 
Druggan  received  the  original  in  due  course  of  mail. 
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On  November  IZ,   1936  the  Instant  complaint  to  foreclose  this 
trust  deed  was  filed.  The  answer  of  the  defendant  admitted  the 
execution  and  delivery  of  the  notes  and  trust  deed  but  denied  theit  a 
default  existed*  The  answer  denied  the  right  of  the  plaintiff  to 
declare,  the  principal  sub  due,  and  denied  that  the  plaintiff  had  a 
right  to  foreclose  and  averred  that  the  plaintiff  had  waived  the 
default  for  non-payment  of  Coupon  No,  1  at  the  time  specified.  The 
cause  was  referred  to  a  SpeolalJMaster ,  who  took  the  testimonjr  &nd 
among  other  things  found  that:  "it  would  be  inec^uitable  and  an  unjust 
hardship  to  require  defendant  to  pay  tjie  entire  amount  of  principal 
and  interest  because  of  such  comparatively  small  default  in  these 
days  of  only  partial  recovery  from  a  disastrous  depression**  •  The 
Special  Master  recommended  that  an  order  be  entered  granting  defend- 
ants five  days  to  pay  the  interest  and  that  upon  such  payment  beini; 
made  that  a  further  order  then  be  ent-  red  dismissing  the  cause  for 
want  of  equity.   The  Chancellor  sustained  exceptions  to  this  re^irt 
and  rendered  the  usual  decree  of  foreclosure  eind  sale  and  the  defend- 
ant Elizabeth  Druggan  appeals. 

In  addition  to  the  foregoing  facts,  Harold  Hayes  testified 
that  he  came  to  Decker's  office  on  either  the  15th,  16th  or  17th  of 
Ootoceriij^  1936  and  there  had  a  conversation  with  Decker  and  told  him 
that  Mrs.  Druggan  was  ready  to  pay  the  ^612.50  interest  on  the  princi- 
pal note;  that  Decker  told  him  that  he  was  waiting  for  a  title  guaranty 
policy  to  come  from  the  Chicago  Title  and  Trust  Company  an<l  that  when 
it  arrived,  he.  Decker,  would  notify  Hayes,  llr.  Hayes  further  testified 
that  on  October  87th  or  £8th  Decker  'phoned  Hayes  advising  him  that  the 
policy  was  at  his  office  and  Hayes  went  to  Decker's  office  and  Decker 
there  told  him  that  he  was  now  ready  to  accept  the  interest;  that 
Hayes  tfcen  asked  Decker  if  the  first  of  the  month  would  be  satisfactory 
and  Decker  said  it  would.  Mr.  Decker  testified  that  Hayes  was  not  at 
his  office  on  either  the  15th,  16th  or  17th  of  October,  1936  nor  at 
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any  other  time  up  to  October  27th,  1936,  but  that  he  was  there  on  that 
day  at  whloh  time  Decker  delivered  to  him  the  guaranty  i.olloy  and  Haires 
there  stated  to  him  that  Mrs .  Druggan  would  get  the  money  for  the 
interest  from  the  Gambrlnus  Company  and  that  he,  Hayes,  would  see  that 
the  Interest  was  paid  on  November  '^t   1936*  According  to  Decker's 
testimony,  he,  Oeoker,  then  said  to  Hayes  that  he  would  take  this  up 
with  Mr.  Pick  but  did  not  know  what  he  would  say.  According  to  the 
testimony  of  Mr»  Hayes  he,  Hayes,  called  at  oeoker *s  office  on  November 
4th,  1936  after  Mrs.  Druggan  had  received  Decker's  letter  of  November 
3rd,  1936  and  after  iiSrs*  Druggan  had  so  advised  Hayes  of  the  contents 
of  said  letter,  and  in  the  conversation  that  took  place  there,  jecker 
told  Hayes  that  In  addition  to  the  interest  amounting  to  $612.50  that 
he.  Decker,  Insisted  upon  receiving  a  $500.00  attorney  fee.  Hayes  fur- 
ther testified  that  the  next  time  he  saw  Decker  abo^t  the  matter  might 
have  been  on  either  November  7th  or  8th  and  that  subsequently  he  had 
many  conversations  with  him.  Decker  testified  positively  that  Hayes 
did  not  come  to  his  office  nor  did  he  have  any  conversation  with  hia 
on  November  4,  1936  nor  was  there  any  discussion  with  him  or  any  one 
else  regarding  the  payment  of  interest  between  October  27th  and  November 
12,  1936,  the  day  on  which  the  instant  complaint  was  filed.  According 
to  Dedker,  the  first  time  after  October  87th  that  he  talked  to  Hayes 
was  on  December  J,  1936  and  at  that  time  an  attorney  fee  of  $500*00 
was  spoken  of  as  the  complaint  had  then  been  filed. 

The  record  further  discloses  that  Herbert  Decker  is  a  member  of 
the  firm  of  Decker,  Golden  and  Perlman,  attorneys  with  offices  in  Chicago, 
and  that  this  firm  represented  appellee  from  November  2,  1956,  at  which 
time  the  letter  hereinbefore  referred  to  was  sent  to  appellant  by 
appellee,  to  April  8th  1937.  That  this  firm  prepared  the  inatajit 
complaint  and  retained,  at  the  time  the  complaint  was  filed,  the  firm 
of  Decker,  Brazell  and  Decker,  attorneys  with  offices  in  .vaukegan,  as 
associate  counsel.  The  record  further  discloses  that  Bernard  2^'. Decker 
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of  th«  Waukegan  firm  reoelred  th«  oomplalnt  from  th«  Chloago  firm, 
signed  the  same  on  behalf  of  his  firm  and  filed  It,  seoured  the 
siimmons,  prepared  the  publioatlon  notice,  ordered  the  publication  to 
be  made,  checked  the  service  and  files  and  appeared  in  the  Ciroait 
Court  at  various  times  and  prepared  the  order  of  default  and  reference 
and  he  also  appeared  before  the  opeoial  Llaster  on  all  hearings.  The 
record  further  discloses  that  Herbert  Decker  at  the  first  hearing  before 
the  Special  I'laster  introduced  the  trust  deed,  note  and  Interest  coupons 
and  rested  the  plaintiff's  case.  This  was  on  March  6,  1937.  At  the 
next  hearing  on  March  23,  1937,  Harold  Hayes  testified  and  at  the  furtLer 
hearings  on  April  2nd,  13th  and  27th  Bernard  li.   Decker  of  the  A'aukegan 
firm  appeared  for  and  represented  appellee.  On  April  8,  1937,  the  firm 
of  Decker,  Golden  and  Perlman  withdrew  as  attorneys  for  appellee  and 
David  L.  Golden  and  Milton  ierlman,  members  of  said  firm,  were  sub- 
stituted as  such  attorneys. 

Counsel  for  appellant  argue  that  Herbert  Decker's  testimony 
is  not  only  highly  improbable  but  that  he  was  until  April  8th,  1937 
one  of  the  attorneys  for  appellee  and  therefore  a  financially  inter- 
ested witness  and  his  entire  testimony  should  be  discredited.  We  hare 
read  much  of  the  testimony  in  this  case  from  the  record  itself.  Itr. 
Decker's  testimony  does  not  impress  us  as  highly  irriprobable  or  unworthy 
of  belief.  Conceding,  however,  that  Mr.  Hayes  is  correct  when  he  says 
that  he  was  in  Mr.  Decker's  office  on  either  the  15th,  16th  or  17th  of 
October,  1936  and  that  he,  Hayes,  then  told  Decker  that  appellant  was 
ready  to  pay  the  j^612«50  interest  then  past  due  and  conceding  that  on 
October  27,  1936  these  parties  were  again  in  Decker's  office  and  that 
Decker  then  said  he  was  ready  to  receive  the  interest  and  Hayes  re^uest^d 
him  to  wait  until  the  first  of  November  and  Decker  said  he  would,  the 
facts  are  that  Mr.  Decker  did  wait  until  November  3,  1936  and  at  that 
time  no  interest  had  been  paid  nor  had  any  tender  of  any  interest  been 
made.  The  letter  of  that  date  fixed  the  rights  of  the  parties  as  of 
tbat  date.  The  interest  had  then  been  due  since  October  17th.  Under 
the  provisions  of  the  note  and  trust  deed  appellee  had  at  that  tiae  a 


j/eilt  oseoixlO  &si&  <aoil  iatalqaaoo  9ii^  ^©vleoat  mill  ruaa^ixraW  9Ai  lo 
i*iii^  fc»-ii/o©8   ,;ti    telil   hivi  miit  el#1o  IXadatf  no  aauea  eri*  ^fliis 

•dfi'T     .  ii|k.alT&»jEl  XX«  «o  iE»^«aM  Xsl0««{e  ©rid"  ©mil^d  &&^jBS»crqB  oftJji 
sfloci^r-oc  -3£©"i®i'ii:    .vr...  ...•:•& efe  isiirti  »if*  l^eojyfeOTJ'ni  -i^S-es  i  l£.lo»<j€  Unit 

TS5:>j«s*a   .J  />'Xir:;.<i«50S  J5iJ''^'S  fia&  .1*8 X  »fcnS  XiiqA  ho  ejifli^a^li 

,.  »«£^«i  ao^XXr«  ^js  J2d*IoO   .J  Mt»« 
■'■.'.omJ.imei  a'-rseioaig   ^T»<lTi;»ii  ;^.«ri*  sw^ts  iiiAll&'iq,&  not  li»ami';0 

.  .  •  ;4H.t  3«?-s:t  '*«»o  s/rf^  h1  t«t>EL£^a«d'  ad;^  tc  rioi/m  baBt 


:'s^'.'  :J  .a.. 


-6- 
rl(r^t  to  eleot  to  daolare  the  principal  nxm  due.  By  th«  unequlroeal 
terms  of  tha  letter  he  did  so*  There  is  no  pretense  that  any  tender  of 
the  principal  sum  and  accrued  interest  was  ^r^r   aade  after  Norember 
3,  1936  and  in  fact  the  evidence  falls  far  short  of  shovkin^  a  tender 
of  any  amount  at  any  time.  All  that  }Jfr,   Hayes  says  is  that  on  October 
15th,  16th  or  17th,  appellant  was  ready  to  pay  the  interest  but  no  offer 
was  made  to  do  so.  All  that  Mr,  Hayes  says  took  place  on  October  27th 
with  reference  to  the  payment  of  interest  was  that  when  Mr.  Decker  said 
he  was  ready  to  receive  the  interest  at  that  time  Mr.  Hayes  then  asked 
him  if  it  would  not  be  satisfactory  to  wait  \aitil  the  first  of  the  month 
and  that  Mr.  Decker  said  it  would  be.  If  auch  conversation  took  place 
the  words,  "the  first  of  the  month"  were  not  used  in  the  sense  that  they 
should  be  understood  as  referring  to  the  very  first  day  of  November  but 
Mr.  Decker's  version  of  this  conversation  is  that  Hayes  stated  positively 
that  he  would  see  to  it  that  appellant  paid  the  interest  by  November  2, 
19S6  and  to  this  statement  he,  Decker,  replied  that  he  would  take  it  up 
with  appellee  but  did  not  know  what  he  would  say  about  it.  It  seems  to 
us  that  the  letter  of  Mr.  Decker  dated  November  3rd,  1937  is  in  harmony 
with  his  testimony. 

In  Curran  v.  Houston,  201  111.  442  our  supreme  Court  said: 
"Parties  may  by  contract  make  the  time,  given  for  payment  of  the  principal 
debt,  depend  upon  the  prompt  payment  of  the  several  installments  of 
interest  when  due,  providing,  either  in  the  note,  or  mortgage  secxiring 
the  same,  that  a  failure  to  make  payment  of  any  installment  of  interest 
shall  work  a  forfeiture  of  the  credit,  and  make  the  entire  debt  due  at 
once.  Such  stipulation,  that  the  whole  sum  shall  become  due  and  payable 
upon  default  in  the  payment  of  tie   principal  or  interest  is  universally 
held  to  be  legal  and  valid.  It  is  not  objectionable  as  being  in  the 
nature  of  a  penalty  or  forfeiture,  but  will  be  sustained  in  equity  as 
well  as  at  law  (Hoodless  v.  Redit,  112  111.  105;  1  Jones  on  Mortgages, — 
5th  ed. — sec.  76;  1  Pomeroy's  Sq.  Jxar.  sec.  439;  Kramer  v.  Relman,  9 
Iowa,  114,  Ottawa  Northern  Plank  Road  Co.  v.  Murray,  15  111.  356)" 
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In  Meyer  t«  Lery,  249  111.  App.  406  in  enforoine  the  aoeeleration 
provisions  of  a  large  mortgage  involrlng  peoullar  hardehlp  upon  the 
mortgagors,  the  court,  at  page  422,  said:  "It  Is  the  duty  of  a  oovirt  of 
equity  to  enforce  the  oontraot  ruade  by  the  parties  and  not  to  depart 
therefrom,  unless  good  and  sxiffloient  reason  olearly  appears  from  the 
proofs  for  ao  doing"*  In  a  ohanoery  proceeding,  the  facts  are  found 
by  the  court  as  a  basis  of  the  decree  and  the  special  master *b  report, 
while  prima  facie  correct,  is  of  an  advisory  nature  only.  ;U.l  the  facts 
are  open  for  consideration  by  the  Chancellor  and  a  court  of  review. 
Malllnger  v.  Shapiro,  389  111.  629  at  page  633.  In  the  instant  ease, 
It  appears  from  the  record  that  the  Chancellor  took  the  cause  under 
advisement  and  when  he  disposed  of  the  case  he  filed  a  written  opinion 
which  discloses  that  he  painstakingly  considered  and  carefully  reviewed 
all  the  evidence  submitted  before  the  Special  Master,  and  in  our  opinion 
he,  the  Chancellor,  and  not  the  Special  Master  correctly  Interpreted 
the  testimony.  The  decree  is  sxipported  by  the  credible  evidence  found 
in  the  record  and  It  will  tl eref ore  be  affirmed. 

DECREE  ^JTFIRMED. 
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STATE    OF   ILLINOIS, 

}-ss. 
SECOND  DISTRICT  J  I.  JFSTFS  L.  JOHN  SOX.  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  kei'pov  of  the  Eecords  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Aiipellate  Court  in  the  above  entitled  cause. 

of  record  in  my  office. 

In  Testimony  'Whereof.  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate   Court,  at   Ottawn.  this ■ day  of 

^in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  Thirtv- 


CJerl-  of  the  Appellate  Court 

(73815— 5M— 3-32) 
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AT  A  TERII  OF  TKS  A?P3LL,'.T2  COURT, 

Begun  and  hold  at  Ottawa,  on  Tuesday,  the  3rd  day  of  Hay,  in  the 
year  of  our  Lord  one  thousand  nine  hundred  and  thirty-eight, 
within  and  for  the  Second  District  of  the  State  of  Illinois: 

Present  —  The  Hon.  FRANPXIN  R.  D0V5,  Presiding  Justice 
Hon.  FRED  G.  \<OLFE,  Justice 
Hon.  BLAIIIS  HUFF^IAII,  Justice 
JUSTUS  L.  JOPINSOH,  Clerk 
RALPH  H.  DESPER,  Sheriff 
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BE  IT  RE^!SMBERED,  that  afterwards,  to-wlt:  On   /\(jg  if.  r:: 
the  Opinion  of  the  Court  was  filed  in  the  Clerk's  Office  of  said 
Court,  in  the  words  and  figures  following,  vizi 
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GEN.   NO.    9334 


ik0IBfDA  NO.    27 


IN  THE 
APPELLATE  COURT    OF  ILLINOIS 
SECOND   DISTRICT 

May  Term,    A.    D.    1938. 


Laura  Farnham, 


Appelle 


TS, 


Le/ 


E.F.   Swartwout,  f         z'""'**^ 

AppeliLanl^^t  | 

and 

Edgar  Bolder, 

TS. 


Appellfe 


peal  from  the  County 
Court  of  LaSalle  County. 


E.r.  Swartwout, 

Appellant . 

DOVE,  P. J. 

On  November  12,  1937,  the  County  Court  of  LaSalle  County 
rendered  judgment  by  confession,  in  favor  of  3.F.  Swartwout  and 
against  Frank  Dolder  and  Eliza  Bolder  for  ^1262.62,  upon  a  note 
executed  by  them  on  March  1,  1917,  and  upon  which  interest  had 
been  paid  in  1931.  An  execution  was  issued  upon  this  judgment 
and  on  November  29,  1937,  the  Sheriff  levied  upon  six  head  of 
oows  and  heifers,  one  team  of  work  horses,  sixteen  hundred  bushels 
of  corn,  two  hundred  bushels  of  oats,  four  tons  of  alfalfa  hay  in 
stack  and  eight  tons  in  barn.  Easy  Way  hay  loader,  side  delivery 
rake,  tractor  double  disc,  Minneapolis  Moline  tractor,  corn 
elevator,  gasoline  engine,  McCormick  No.  8  combine,  Bradley  mower, 
manure  spreader,  harrow,  2  bottom  tractor  plow,  binder, and  tractor 
corn  cultivator,  as  the  property  of  Frank  "V.  Dolder. 

Laura  Farnham  claimed  to  be  the  owner  of  the  six  head  of  cows 
and  heifers  and  the  team  of  work  horses  levied  upon,  and  Sdgar 
Bolder  claimed  to  be  the  owner  of  the  remainder  of  the  property 
and  each  gave  the  required  statutory  notice  to  the  Sheriff  to  this 
effect.  A  trial  of  the  rights  of  property  was  thereupon  had  under 
the  statute,  which  resulted  in  a  finding  that  the  claimants  were 
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the  respective  owners  of  the  property  levied  upon  and  an  order  was 
entered  directing  the  sheriff  to  return  said  property  to  them  and 
the  costs  of  the  hearing  were  taxed  against  E.F.  Swartwout.  Prom 
this  order  and  judgment  Swartwout  prosecutes  this  appeeil. 

The  evidence  discloses  that  Frank  V.  Bolder  and  Grace  Bolder 
are  husband  and  wife,  that  Edgar  Bolder  is  their  son,  that  Laura 
Farnham  is  the  sister  of  Frank  V.  Bolder  and  Eliza  Bolder  is  the 
mother  of  Frank  Bolder  and  Laura  Farnham.  In  the  summer  of  1931 
and  for  some  time  prior  thereto,  Laura  Farnham,  Frank  Bolder,  their 
mother  Eliza  Bolder  and  another  sister  of  Frank  and  Laura  owned  a 
farm  of  approximately  one  hundred  thirty  acres  In  Serena  Township, 
LaSalle  County,  upon  which  Eugene  Middleton  lived  as  a  tenant,  Laura 
Farnham  had  charge  of  the  renting  of  this  farm  and  In  August,  1931 
talked  to  Edgar,  her  nephew,  about  renting  the  farm  to  him,  Laura 
and  her  mother  Eliza  Bolder  lived  together  and  the  intention  at  that 
time  was  for  them  to  move  on  the  farm  the  following  Spring  and  Edgar 
would  farm  it.  Edgar,  at  this  time,  was  seventeen  years  of  age.  He 
had  no  money  or  anything  with  which  to  farm.  Middleton,  the  tenant, 
moved  off  and  Edgar  went  out  to  the  farm  to  live  about  the  first  of 
March,  1932.  Frank  Bolder,  the  father  of  Edgar  Bolder,  was  at  that 
time  living  in  Ottawa  and  had  been,  for  the  preceding  seven  years, 
engaged  in  the  garage  business  in  that  city.  He  testified  that  his 
garage  business  was  unsuccessfxil,  that  his  health  failed  and  that  in 
the  Spring  of  1932  all  he  owned  was  his  Interest  in  the  farm,  which 
he  shortly  thereafter  disposed  of,  and  a  little  personal  property 
consisting  of  automobile  accessories  and  supplies  of  the  value  of  a 
few  hundred  dollars.  Shortly  after  his  son  Edgar  went  to  the  farm, 
he  and  his  wife  moved  out  there  where  they  ill  lived  since  that  time. 
Laura  Farnham  testified  that  she  rented  the  farm  to  Edgar  Bolder 
and  not  to  her  brother,  that  it  was  agreeable  with  her  for  her  brother 
and  his  wife  to  live  on  the  farm  with  Edgar  and  keep  house  for  him. 
There  was  no  written  lease  entered  into  but  all  the  testimony  is  to 
the  effect  that  he,  Edgar  Bolder,  was  to  deliver  one-half  of  the  crops 
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ralsed  on  the  premises  to  Laura  Farnham  as  rent.  Mrs.  Famhaa 
testified  he  was  not  to  pay  anything  for  the  hay  land  or  for  about 
twelve  acres  of  timbered  pasture,  but  Edgar  testified  that  the 
previous  tenant  had  paid  five  dollars  an  acre  for  the  hay  land  and 
;;^25.00  for  the  timbered  pasture,  and  he  expected  to  pay  the  same  but 
had  not  been  able  to  do  so.   On  February  16,  1932  Frank  Bolder 
attended  a  farm  sale  and  purchased  three  cows,  but  the  evidence  is 
that  lie  did  so  at  the  request  of  Lirs.  Farnham  and  she  f\irnished  the 
money  therefor.  A  few  weeks  later,  in  March  1932,  she  also  purchased 
a  team  of  horses  and  harness,  which  were  taken  to  the  farm,  and  these, 
with  a  few  farm  implements,  constituted  the  equipment  and  livestock 
with  which  Edgar  or  his  father  started  to  farm  in  the  Spring  of  1932. 
During  the  ensuing  five  years  one  of  the  horses  was  sold  and  another 
purchased,  the  cows  had  calves  and  the  heifers  levied  upon  are  off- 
spring of  the  original  cows  purchased  by  Laura  Farnham,  but  the  three 
original  cows  have  been  replaced  by  others.  The  evidence  further 
discloses  that  Frank  Bolder,  the  father,  attended  several  farm  sales 
during  the  Spring  of  1932  and  purchased  various  articles  of  farming 
equipment  but  he  testified  that  he  purchased  them  for  and  on  behalf 
of  his  son,  Edgar  Bolder,  and  his  testimony  was  corroborated  by  Edgar. 
The  evidence,  however,  does  not  disclose  who  paid  for  them.  Edgar 
attained  his  majority  on  Atigust  5,  1935  and  the  evidence  is  that  the 
farm  was  conducted  thereafter  the  same  as  before.  Edgar  did  inost  of 
the  farm  work  as  the  father  was  "poorly"  as  one  witness  testified, 
and  suffered  with  rheumatism  and  a  back  ailment.  In  the  Summer  of 
1936  the  Easy  Way  hay  loader  and  side  delivery  rake  involved  herein 
were  pxirchased  from  George  Nelson  by  Edgar,  who  paid  $20.00  cash 
therefor  and  executed  with  his  mother  his  note  for  the  balance  of  the 
purchase  price.   In  the  Spring  of  1935  Edgar  purchased  the  tractor 
double  disc  and  the  Minneapolis  Moline  Tractor,  which  were  levied  upon, 
from  the  said  George  Nelson  and  paid  Fifty  Dollars  cash  to  Nelson  on 
one  occasion  and  at  another  time  paid  $140.65,  and  the  balance  of 
§645,00  was  evidenced  by  notes  signed  by  Edgar  and  his  mother  and 
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their  payment  was  secured  by  a  chattel  mortgage.  Sdgar  testified 
and  it  was  not  contradicted  that  he  paid  these  notes  when  they  be- 
came due.  He  taso  testified,  without  contradiction,  that  the  corn 
elevator  and  gasoline  enfjine  levied  on  formerly  belonged  to  the 
grandfather  of  iidgar  but  who  in  the  Tall  of  1932  gave  them  to  Zdgar, 
who  repaired  them,  and  they  have  been  on  the  farm  since  then.  The 
MoCormiok  Deering  No,  8  Combine,  involved  herein,  was  purchased  by 
Edgar  from  George  Bernard  on  October  22,  1937  and  an  instrument  so 
showing  was  offered  and  admitted  in  evidence.  It  further  appears 
that  in  the  Spring  of  1936  Edgar  purchased  the  harrow  from  Treorge 
Nelson  for  Fifty  Dollars  and  that  he  paid  one-half  of  the  purchase 
price  and  gave  his  note  for  the  balance,  which  note  was  signed  by 
hlmaelt   and  his  mother  Grace  Bolder.  The  two  bottom  tractor  plow 
was  purchased  by  Edgar  in  1935,  the  binder  was  bought  by  Edgar  in 
the  Slimmer  of  1937  from  Betz  and  Grandgeorge  and  in  the  same  Summer 
he  purchased  the  tractor  com  cultivator  from  George  Nelson,  paying 
Fifty  Dollars  down  and  giving  his  note  which  was  also  signed  by  his 
mother  for  the  balance  of  the  purchase  price. 

Edgar  Bolder  and  his  father  both  testified  that  the  father  had 
no  interest  in  the  personal  property  involved  herein  and  they  dcn^^ 
Mrs.  Farnham  all  testified  that  the  cows,  heifers  and  horses  claimed 
by  Mrs.  Farnham  belonged  to  her.  The  evidence  is  all  to  the  effect 
that  prior  to  the  year  1934  all  of  the  proceeds  of  the  farm  were  used 
for  the  support  of  the  family  and  that  there  was  no  surplus.   During 
that  year,  however,  an  aecoxint  was  opened  with  the  Farmers  State  Bank 
at  Somonauk  in  the  name  of  Grace  Bolder  and  the  deposits  in  that 
account  consisted  chiefly  of  checks  received  by  Frank  Bolder  from 
the  Carter  Grain  and  Lumber  Company  for  grain  which  was  raised  on 
the  Bolder  farm  and  sold  to  this  company.  The  evidence  is  that  Frank, 
Grace  and  Edgar  Bolder  each  had  the  right  to  make  withdrawals  from 
said  account  and  practically  all  of  the  farm  equipment  and  machinery 
thereafter  purchased  by  Edgar  Bolder  was  paid  for  by  him  from  this 
account. 
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The  evidence  further  discloses  that  practically  all  of  the  grain 
raised  on  the  farm  from  the  year  1932  until  the  time  of  the  trial  was 
sold  to  the  said  Carter  Grain  and  Lumber  Company  and  the  account  was 
kept  in  the  name  of  Frank  Dolder  and  all  the  checks  in  payment  therefor 
were  issued  to  him,  who  endorsed  them  and  after  the  bank  account  was 
opened  the  checks  were  deposited  the  re  In  the  account  carried  in  the 
name  of  Grace  Dolder.   In  1933,  1934  and  1935  government  loans  on  the 
corn  raised  on  the  farm  were  obtained.  The  various  instrxmienta  neces- 
sary to  be  executed  were  executed  by  the  father  Frank  Dolder  and  ths 
proceeds  placed  In  the  Grace  Dolder  account.  Th*  checks  received  from 
the  government  and  from  the  elevator  where  the  j^raln  was  sold  were 
endorsed  by  Frank  Dolder  and  over  his  signature  appears  a  statement  to 
the  effect  that  In  accepting  and  endorsing  them  he  warranted  to  the 
maker  of  the  checks  that  he  was  the  sole  owner  of  the  grain  for  which 
the  checks  were  Issued.   Other  instruments  were  also  executed  by  Frank 
Dolder  in  connection  with  sealing  the  corn  for  the  purpose  of  prociirlng 
a  government  loanSl,  In  which  it  was  recited  that  he  was  the  sole  owner 
of  the  grain  raised  during  these  years. 

Counsel  for  appellant  contends  that  the  judgment  of  the  trial 
court  is  contrary  to  the  law  and  manifestly  against  the  weight  of  the 
evidence.  They  argue  that  the  contention  of  Edgeir  that  he  is  the  owner 
of  any  of  the  property  levied  upon  is  frivolous  emd  \mbelievable  and 
call  our  attention  to  the  fact  that  when  Edgar  went  upon  the  farm  in 
the  Spring  of  1932,  he  was  only  seventeen  years  of  age  and  was  without 
farm  equipment  or  experience.  Counsel  further  Insist  that  the  evidence 
discloses  that  Frank  Dolder  had  a  right  to  withdraw  the  funds  frcxEthe 
account  kept  in  the  name  of  his  wife  Grace  Dolder,  that  therefore  the 
funds  must  be  held  to  belong  to  him  and  that  ceirrying  the  account  in 
the  name  of  Grace  Dolder  was  not  simply  because  Bdgar  was  a  minor  or 
that  it  was  more  convenient  for  all  to  have  the  account  so  carried  in 
her  name,  but  the  only  reasonable  conclusion  that  can  be  arrived  at  is 
that  ti  e  real  purpose  of  these  interested  was  to  hiader,  delay  and 
defraud  the  creditors  of  Frank  Dolder  and  that  the  agreement  between 
the  father  and  son  was,  as  a  matter  of  law,  a  secret  trust  in  favor 
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of  the  father  and  void  as  to  his  oreditors.  Counsel  cite  Blaokamn 
V.  Preston,  123  111.  381,  the  facts  in  which  case  they  sa/  are  on 
"all  fours"  with  the  instant  case  and  also  call  oar  attention  to 
Blmey  v.  Solomon,  343  111.  410, 

The  facts  in  Blackman  v.  Preston,  supra,  are  not  in  any  way 
similar  to  the  facts  disclosed  by  this  record.   In  the  Blaokman  case 
the  father,  on  March  17,  1875  signed  and  acknowledged  two  deeds,  one 
of  which  purported  to  convey  to  one  of  his  sons ,  then  eleven  or  twelve 
years  of  age,  eighty  acres  of  his  two  hundred  acre  farm.  By  the  other 
deed  he  purported  to  convey  to  another  son,  then  six  yearc  of  age,  the 
remaining  one  hundred  tnd  twentjr  acres.  The  deeds  were  put  in  a  desk, 
after  being  placed  in  the  hands  of  the  grantees,  and  in  August,  1881, 
when  it  became  apparent  that  the  father  was  insolvent,  he,  the  father, 
placed  the  deeds  on  record.  The  bill,  among  other  things,  sought  to 
cancel  these  deeds.  Inaf firming  the  decree  of  the  lower  court,  which 
granted  the  relief  sought,  the  court  held  that  these  deeds  to  the 
sons  were  not  intended  to  take  effect  until  after  the  death  of  tne 
father,  were  in  the  nature  of  testamentary  devises  and  therefore 
inoperative  as  deeds.  3irney  v.  Solomon,  supra,  was  a  creditor's 
bill  to  set  aside  conveyances  made  by  Jacob  Solomon  and  his  wife  to 
Alexander  Vi/ilson  and  by  Wilson  to  Hazel  Solomon,  the  wife  of  Jacob. 
The  Court  held  that  the  conveyance  was  a  voluntary  one  and  made  by 
Solomon  when  he  was  in  failing  circumstances  and  while  largely 
indebted  and  that  it  not  only  tended  to  hinder  but  did  actually 
hinder  and  delay  his  creditors  and  therefore  must  be  deemed  to  have 
been  fraudulently  made.  The  ooTirt,  in  sustaining  the  decree  of  the 
trial  court  which  set  aside  the  conveyances,  said:  "Wh-at  may  be  in 
the  mind  of  the  grantor  when  he  makes  a  voluntary  conveyance  to  his 
wife  or  child  is  immaterial,  for  if  it  results  in  hindering,  delajing 
or  defrauding  creditors,  it  must  be  regarded  as  fraudulent". 

In  the  instant  case  it  is  not  claimed  that  Frank  Bolder  had 
any  personal  property  of  any  particular  value  in  the  Spring  of  1952 
when  he  left  Ottawa  and  went  to  make  his  home  on  the  farm.  The  evidence 
is  that  he  had  failed  in  the  garage  business  and  was  physically  ill. 
The  evidence  is  that  his  sister,  Mrs.  Farnham,  furnished  the  money 
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wlth  which  the  cows  and  horaes  were  purchased,  that  she  left  Bdgar 
have  them  and  with  them  farm  operations  were  commenced.  For  the 
first  two  or  three  years  whatever  was  made  on  the  farm  was  used  to 
support  those  who  lived  there.  I.rs.  Farnham  usually  received  her 
rent  from  the  elevator  where  the  grain  was  hauled  and  it  was  not  until 
the  crops  raised  in  1934  were  disposed  of  that  there  was  any  money 
which  justified  the  opening  of  a  bank  account.  When  the  account  was 
opened,  it  was  in  the  mother's  name  and  the  deposits  consisted  al- 
together of  checks  received  when  a  government  loan  was  obtained  or 
when  the  grain  was  sold  and  the  excess  over  and  above  what  was  re- 
quired to  pay  off  the  loan  was  deposited  in  the  family  account.  There 
is  no  question  here  of  a  conveyance  from  a  father  to  his  son  to  avoid 
the  payment  of  the  father's  debts.  Appellant  here  insists  that  the 
grain  and  hay  levied  upon  must  belong  to  Frank  Dolder,  because  he, 
the  father,  lived  upon  the  farm  upon  which  it  was  raised  and  in  former 
years:|pxf!aixtlianqBii  he  assumed  for  some  purposes  to  be  the  owner  thereof. 
It  is  true  that  the  father  did,  in  former  years,  for  the  purpose  of 
procxiring  a  government  loan  ,  represent  that  he  was  the  sole  owner 
therefif  and  that  Edgar  acquiesced  therein,  that  the  father  received 
the  checks  when  the  grain  was  sold  and  Edgar  consented  thereto  and  if 
this  was  a  proceeding  in  which  Edgar  was  taking  an  inconsistent 
position  from  the  one  he  then  assximed  in  a  proceeding  between  him  and 
those  whom  he  had  misled,  he  would  be  estopped  to  deny  that  his  father 
was  the  owner  of  the  grain  involved  here,  but  so  far  as  appellant  is 
concerned,  Edgar  did  nothing  to  mislead  him.  The  indebtedness 
evidenced  by  the  note  upon  which  judgment  was  taken  was  contracted  in 
1917,  fifteen  years  before  Frank  Dolder  or  Edgar  started  to  far». 
Appellant  lost  no  rights,  nor  was  he  injured  or  his  position  altered 
or  changed  in  any  way  because  of  the  fact  that  the  elevator  account" 
was  kept  in  the  name  of  Frank  Dolder  or  because  Edgar  Dolder  knew  and 
permitted  Frank  Dolder  to  procure  a  government  loan  by  representing 
that  he  was  the  sole  owner  of  the  sealed  corn. 

The  evidence  is  that  Edgar  attained  his  majorioy  more  than 
two  years  before  appellant  obtained  his  judgment  against  his  father  and 
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there  is  no  evidence  in  the  reoord  sustaining  appellant's  contention 
that  the  property  claimed  by  Mrs.  Famham  ever  belonged  to  TranJc 
Dolder.  The  ev^idenoe  is  also  that  Kdgar  actually  bought  practically 
all  of  the  farm  machinery  involved  herein  and  purchased  the  seed 
that  was  planted,  which  produced  the  com  levied  upon,  emd  Frank 
Dolder  had  no  part  in  those  transactions.  Edgeir  did  practically  all 
the  farm  work,  he  was  in  possession  of  the  property  upon  which  appel- 
lant caused  his  execution  to  be  levied  and  was  exercising  acts  of 
ownership  thereto.  Mrs.  Farnham,  Edgar  and  Frank  Dolder  know  the 
facts.  They  testified.  The  trial  court  believed  them.  From  all 
the  evidence  appearing  in  this  record,  v»e  would  not  be  justified  in 
disturbing  the  findings  and  judgment  of  the  trial  court  and  the 
judgment  appealed  from  will  therefore  be  affirmed, 

JUDGMStTT  AFFim-IED. 
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STATE    OF   ILLINOIS, 

SECOND  DISTRICT  J  I.  JUSTUS  L.  JOHNSON.  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  ket^per  of  the  Eecordi:  and  Seal  thereof,  do  herebv 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause. 

of  record  in  my  office. 

In  Testimony  Whereof.  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate   Court,  at   Ottawn.  this day  of 

^in  the  yenr  of  our  Lord  one  thousand  nine 

hundred  and  thirtv- 


Clerl-  of  the  Appellate  Courf 

(73815— 5M— 3-82) 
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AT   A  TERI.T  OF   THE  aPP:CLLAT2  COIIRT, 

.e3,-r-ri   and  held  at    Ottawa,   on  Tuesda/,    the   3rd  day   of  I,!ay,    in   the 
yoar   of  otir  Lord  one    thousand   nine   hundred  and    thirty-eight, 
within  and  for    the   Second  District   of   the  State   of   Illinois: 

I-resent   —  The  Ron.    FRA.NKLIN  R.    DOVE,   Presiding   Justice 
I-Ion.    FR3D  G.    ^.OLFE,    Justice 
Hon.    BLAiriS  HUFFT:AM,    Justice 
JUSTUS    L.   JOtUTSOW,    Clerk       ,  ,,   ^..^ 
RAUH  H.    DESPER,    Sheriff       ^  ^   \i    l.A.     O  4  9 


BE  IT  REl^aiBSRED,    that   afterwards,    to-wit:    On      ^^yg  30^933 
the   Opinion   of   the  Court  was   filed  in   the   Clerk's    Office    of    said 
Court,    in  the  words   and    figures   following,    viz: 


ill 


Gen.  No.  9304  Agenda  Ho.  30 

IN  THE  APPELLATE  COURT  OF  ILLINOIS, 
Second  District 
M6y  Term,  A.  DJ  1938 

Yetta  Myers ,  Admi^flstratrix  of  the' 
Estate  of  George  p.  Myers,  deceased, 


Appellee 


r\ 


/Appeal  frpni  Circuit 
/    Court   of  Siine  County. 


Sears,  Roebuck  &\l omplany j^„A  corporation, 


"~t 


Appellant. 
HUFFMAN  -  J. 

Appellant  operated  a  farm  implement  store  at  6  North  River 
Street,  in  Aurora,  The  store  was  known  as  the  Sears  Roebuck  & 
Company  Farm  Store.  When  appellant  became  tenant  of  the  building, 
it  installed  a  hoisting  elevator  near  the  rear,  by  cutting  a  hole 
in  the  floor  five  or  six  feet  square,  through  which  it  lowered  and 
raised  merchandise  to  and  from  the  basement.  No  fence  or  guard 
rail  was  placed  around  this  opening.  Merchandise  was  stacked  on 
three  sides  of  it,  leaving  the  north  side  exposed,  except  for  an 
empty  crate  or  packing  box  about  six  feet  long  and  three  feet  wide, 
kept  setting  along  the  north  side  of  the  hatchway,  as  a  barricade 
to  this  side  of  the  opening,  at  such  times  as  the  hoist  was  not  in 
/  use.  IVhen  in  use,  the  crate  was  removed.   On  October  16,  1936, 
plaintiff's  Intestate  went  to  appellant's  store  for  the  purpose  of 
purchasing  some  wire  fencing.  He  communicated  his  desire  to  the 
clerk  of  the  store,  whereupon  the  clerk  and  the  deceased  went  to  the 
back  of  the  store  where  the  wire  was  kept.  Here  the  deceased  select- 
ed the  wire  he  desired  to  purchase. 

The  store  building  of  appellant  set  east  and  west.  The  front 
entrance  was  at  the  east  end.  Across  the  back  end  of  the  building 
was  constructed  a  loading  platform,  where  merchandise  was  loaded  and 
unloaded.  A  partial  roll  of  wire  was  found  which  suited  the  purposes 
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of  the  decedent.  The  clerk  did  not  know  how  many  feet  were  left 
in  this  remnant  and  the  deceased  thought  that  he  would  need  about 
120  feet.  Conversation  was  had  between  them  as  to  the  possible  price 
for  the  entire  roll,  providing  it  contained  enough  wire.  The  manager 
stated  that  he  would  take  the  wire  to  the  loading  platform  at  the  reeor 
of  the  building,  unroll  and  measure  it.  The  wire  was  too  heavy  for 
him  to  carry  and  he  started  toward  the  back  door  moving  the  roll  of 
wire  before  him  on  end  by  a  teetering  process  as  one  would  move  a 
loaded  barrel  on  end.  In  order  to  reach  the  back  door  which  opened  on 
the  loading  platform,  it  was  necessary  to  go  through  a  storage  room 
in  the  rear  end  of  the  building,  in  which  room  the  hatchway  was 
located.  The  deceased  started  to  follow  appellant's  clerk  through 
this  storage  room  toward  the  rear  door  and  the  loading  platform. 
V^ile  the  employee  was  thus  engaged  In  moving  the  wire  emd  the  deceased 
in  following  him,  the  deceased  fell  through  the  open  hatchway  to  the 
cement  floor  of  the  basement,  some  twelve  feet  below,  sustaining 
injuries  from  which  he  died  on  the  second  day  following  the  accident. 
Appellee  administratrii  brought  this  suit  for  the  wrongful  death  of 
her  husband.  The  case  was  tried  before  a  jury  which  returned  a  verdict 
in  favor  of  appellee  for  the  sum  of  $5280.  Appellant  prosecutes  this 
appeal  from  the  judgment  of  the  court  upon  the  verdict. 

The  position  of  plaintiff  in  the  trial  was,  that  the  defendant 
in  maintaining  a  store  for  the  sale  of  goods,  thereby  invited  the 
patronage  of  the  public;  that  the  deceased  was  a  customer  of  the 
defendant  and  an  invitee  in  said  store  for  the  purposes  above  set 
forth,  and  that  it  became  and  was  the  duty  of  the  defendant  to 
exercise  reasonable  care  for  his  safety;  that  the  defendant  failed 
in  this  regard  and  because  of  its  negligence  in  maintaining  the  open 
hoist  or  hatchway  in  the  floor,  unguarded  by  a  fence  or  guard  rail, 
and  not  otherwise  safely  protected,  the  deceased  fell  throxigh  same 
and  was  killed. 

The  position  of  the  defendant  in  the  trial  was,  that  the  deceased 
was  not  an  invitee  of  the  defendant  in  this  part  of  its  store  building; 
that  he  was  not  lawfully  in  the  storage  room;  that  he  was  not  invited 
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Into  this  part  of  the  building,  and  was  a  mere  trespasBer  during  th« 
entire  time  he  was  in  the  storage  room  where  the  hatchway  was  located. 
Defendant  denied  negligence  on  its  part,  denied  due  eare  on  the  part 
of  the  deceased,  and  alleged  that  his  contributory  negligence  was  the 
sole  and  only  cause  of  the  accident  and  his  injuriel.  The  main  con- 
tention of  the  defendant  was  that  the  storage  room  in  which  the  deceased 
was  injured,  was  not  a  part  of  defendant's  store  devoted  to  selling 
merchandise;  and  no  part  of  its  store  to  which  the  decedent,  as  a 
customer,  was  invited;  that  it  was  a  part  of  the  store  not  open  to  the 
public,  but  used  for  the  storage  of  goods,  and  that  plaintiff's  intestatt 
was  not,  either  expressly  or  impliedly,  invited  to  enter  said  room  by 
the  defendant;  and  that  therefore  he  did  so  at  his  own  peril,  as  a 
licensee,  volunteer,  or  trespasser. 

It  appears  from  the  testimony  of  Mr.  Duncan,  an  employee  and  sales- 
man of  appellant,  who  was  on  duty  at  the  time  deceased  came  to  the 
store  to  purchase  the  wire,  that  he  was  the  only  employee  at  the  store 
at  that  time,  and  when  the  deceased  arrived,  the  witness  was  on  the  side- 
walk engaged  in  washing  the  front  windows.  This  was  shortly  after  nine 
o'clock  in  the  morning.  The  deceased  stated  his  mission,  whereupon  the 
clerk  invited  him  in,  and  they  walked  back  through  the  store  to  where 
the  roll  of  wire  was  standing  on  the  floor.  Here  some  conversation  was 
had  regarding  the  wire  and  the  price,  and  as  to  the  nximber  of  feet  in 
the  roll.  The  clerk  said  that  he  did  not  know  how  many  feet  there  were 
in  the  roll  and  inquired  of  the  decedent  how  much  wire  he  desired. 
Vtfhereupon,  he  advised  the  clerk  that  he  tho\ight  about  one  hiindred  and 
twenty  feet.  The  deceased  then  asked  the  clerk  how  he  was  going  to  find 
out  how  much  wire  there  was  in  the  roll,  and  the  clerk  stated  that  he 
told  him  he  would  take  it  out  on  the  back  platform  and  measure  it. 
This  particular  roll  was  a  remnant  and  some  conversation  was  had  about 
what  price  the  entire  roll  could  be  bought  for,  providing  it  contained 
enough  wire.  The  clerk  states  that  he  told  the  decedent  he  would  have 
to  measure  the  wire;  that  he  then  opened  the  door  which  leit  into  the 
back  room  of  the  building,  which  is  referred  to  as  the  storage  room,  and 
started  teetering  the  roll  of  wire  on  end  as  he  would  a  barrel^,  toward 
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the  rear  door  which  opened  onto  the  loading  platform.  The  wire  wa»  too 
heavy  for  the  clerk  to  carry  and  his  attention  was  absorbed  by  the  man- 
ner in  which  he  was  moving  it  toward  the  back  door.  The  clerk  states 
that  when  he  was  about  two-thirds  of  the  way  to  the  back  door,  he  heard 
the  deceased  start  to  apeak,  and  turned  Just  in  time  to  see  him  fall 
through  the  hatchway.  The  witness  states  that  the  deceased  at  the  time 
he  saw  him  falling,  was  in  the  act  of  walking  around  the  end  of  the 
crate  which  was  kept  placed  along  the  north  edge  of  the  opening.  The 
witness  further  says  that  the  deceased  moved  the  crate  at  the  time  he 
fell,  but  that  such  act  and  the  act  of  falling  happened  at  the  same  time. 
It  is  the  position  of  this  witness  that  the  crate  was  on  the  floor  in  its 
aooustoned  place,  extending  across  the  opening,  at  the  time  the  deceased 
fell  through  feajne.  The  deceased  was  attempting  to  follow  the  clerk  to 
the  loading  platform  where  the  wire  was  to  be  measured,  and  was  about 
eight  feet  behind  the  clerk  when  he  fell.  The  clerk  states  that  the 
crate  set  up  against  some  wire  close  by  the  hatchway  and  that  the 
deceased  in  undertaking  to  walk  aroujid  the  wire,  moved  the  crate  out 
of  his  path  far  enough  so  he  could  get  aroiind  the  corner  of  it,  and 
that  when  he  undertook  to  step  around  the  crate,  he  fell  through  the 
opening,  leaving  the  crate  hanging  over  the  edge  of  the  hatchway. 
The  witness  states  that  after  the  accident  he  did  not  touch  the  crate; 
that  when  the  police  officers  arrived,  it  was  in  the  same  position  as 
when  the  deceased  fell  through  the  opening.  This  witness  sent  the  call 
for  an  ambulance  and  went  to  the  basement  to  help  the  deceased. 

The  clerk  further  testified  that  the  back  store  room,  which  opened 
onto  the  loading  platform,  was  not  used  as  a  sales  room.  It  does  appear 
from  his  testimony,  however,  that  customers  did  go  into  this  room  to  ge^^ 
merchandise  or  to  help  load  merchandise  from  the  loading  platform  at  the 
rear  of  the  store,  but  that  goods  were  not  sold  from  that  room.  There 
is  no  contention  as  to  the  condition  of  the  opening  and  the  method  viiioh 
appellant  used  to  guard  same.  Two  police  officers  answered  the  call  and 
were  present  at  the  time  the  deceased  was  removed  from  the  basement  to 
the  ambulance  and  taken  to  the  hospital.   The  police  officers  state 
that  they  saw  the  hatchway  in  the  floor;  that  it  was  about  the  center 
of  the  store  room,  and  about  five  feet  square;  that  a  packing  box  was 
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standing  on  end  near  the  corner  of  the  opening;  that  this  orat«  was 
about  five  feet  high  and  three  feet  wide,  and  Btainding  upright  by  th« 
west  side  of  the  hatchway,  and  that  the  north  side  of  the  opening  was 
unprotected.  The  police  officers  state  that  after  taking  the  injured 
man  to  the  hospital,  they  returned  to  the  store  where  they  found  the 
packing  box  or  crate  then  laid  down  in  front  of  the  exposed  portion 
of  the  hatchway.  They  further  state  that  the  same  clerk  was  there  at 
that  time. 

There  is  evidence  of  two  witnesses  to  the  effect  that  they  were 
at  appellant's  store  at  different  times  before  the  accident,  and  they 
were  in  the  room  where  the  deceased  fell  through  the  hatchway.  They 
were  there  for  the  purpose  of  buying  wire,  plows,  and  other  goods,  and 
the  loading  of  purchases  of  heavy  merchandise  from  the  loading  platform 
at  the  rear  of  the  store.   One  of  these  witnesses  states  that  he  had 
seen  the  hatchway  and  the  other  one  says  that  he  had  never  seen  it. 
It  appears  that  the  floor  had  no  particular  color  but  was  a  sort  of  a 
dark  neutral  color  such  as  would  be  produced  by  the  use  of  a  wooden 
floor  over  a  period  of  time,  which  had  had  no  paint  on  it. 

Seven  witnesses  testified  for  the  defendant  below.  They  were  all 
employees  of  the  defendant.  None  of  them  were  at  the  store  at  the  time 
of  the  accident  except  !^r,   Duncan,  who  ran  the  store  for  appellant.  It 
appears  that  he  is  the  sole  clerk  and  salesman  at  this  store  except  at 
the  noon  hour  when  he  is  relieved  by  L!r.  Ode,  who  is  employed  by  appel- 
lant at  one  of  its  other  stores  in  Aurora.   He  was  the  clerk  in  charge 
of  selling  goods  at  this  store.  He  says  that  when  sales  of  heavy 
merchandise  were  made,  the  customers  wovild  assist  him  in  loading  such 
purchases  from  the  loading  platform.  The  testimony  of  the  other  wit- 
nesses has  to  do  largely  with  the  store  and  its  arrangement  with  regard 
to  the  display  of  merchandise,  the  manner  in  which  it  was  ordineirily 

operated  with  respect  to  the  sale  of  goods,  and  the  iSttand  custca 
of  keeping  the  packing  orate  across  the  north  edge  of  the  opening  of 
the  hatchway  when  the  same  was  not  in  use. 

However,  the  fact  remains  that  appellant's  clerk  in  chiBrfee  of  this 
store  took  the  deceased  back  to  that  part  of  the  building  where  the  -wire 
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was  kept,  for  tho  purpose  of  making  a  sale  In  the  ordinary  course  of 
business.  This  particular  roll  of  wire  Mwas  a  remaant  and  the  clerk 
and  the  deoeased  talked  about  a  poBalJ>le  price  to  be  paid  for  the 
entire  roll  as  it  existed.  The  purchaser  did  not  want  to  make  such 
a  transaction  unless  he  knew  the  roll  contained  enough  wire  to  meet 
hla  needs,  and  the  salesman  did  not  want  to  enter  into  such  a  trana- 
aotlon  until  he  knew  how  many  feet  of  wire  remained  In  the  roll.  In 
order  to  determine  this,  the  salesman  stated  to  the  deoeased  that  ha 
would  take  the  roll  out  to  the  loading  platform  and  measure  It.  The 
deceased  was  with  appellant's  clerk  during  all  of  this  time  and  started 
to  accompany  him  to  the  loading  platform  to  see  the  wire  measured. 
There  was  nothing  unusual  or  unexpected  in  this  conduct.  The  measur- 
ing of  the  wire  was  an  act  in  which  both  parties  were  mutually  Inter- 
ested. The  parties  were  together  and  the  clerk  had  ample  opportunity 
to  see  and  observe  the  conduct  of  the  deceased  in  following  him  to 
the  loading  platform.  He  also  had  ample  opportvmlty  to  Instruct  the 
deceased  not  to   follow  him,  or  to  go  back  to  the  front  of  the  store, 
or  to  advise  him  of  the  open  hatchway  through  which  he  fell.  It  is 
not  claimed  that  the  clerk  did  any  of  these  things.  The  parties 
were  equally  interested  in  knowing  how  many  feet  of  wire  there  were 
in  the  roll.   Otherwise  the  sale  could  not  be  consummated.  It  was 
natural  for  the  purchaser  to  want  to  see  the  wire  measured.  We  are 
of  the  opinion  that  the  deceased  was  lawfully  in  the  storeroom  of 
appellant  at  the  time,  in  company  with  appellant's  clerk,  while 
carrying  on  appe/llant's  business  in  the  sale  of  its  merchandise. 

Appellant  urged  that  the  court  erred  in  giving  instructions 
number  5,  6,  B,  8,  9,  11  and  12  on  behalf  of  appellee.  Space  will 
not  permit  a  discussion  of  these  instructions,  but  they  have  been 
carefully  considered.  It  is  our  opinion  that  the  jury  was  fairly 
instructed,  and  no  reversible  error  exists  in  the  instructions 
complained  of  by  appellant. 

The  questions  of  defendant's  negligence  and  the  deceased's 
contributory  negligence,  were  questions  for  the  consideration  of 
the  jury  under  the  evidence  in  this  case.  The  jury  has  resolved 
those  questions  in  favor  of  the  plaintiff  and  we  are  not  disposed 
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to  disturb  the  verdict. 

It  was  the  duty  of  the  appellant  to  exercise  reasonable  care 
for  the  safety  of  the  deceased.  He  was  In  appellant's  store  as  a 
customer  and  aooompeailed  appellant's  agent  and  clerk  to  the  room 
where  the  hatchway  was  located,  v/lth  the  knowledge  of  such  cledc  . 
His  purpose  In  going  to  the  loading  platform  at  the  rear  of  the  store 
was  the  same  as  the  clerk's.  It  was  the  duty  of  appellant  to  use 
reasonable  diligence  tc  keep  the  hatchway  securely  and  safely  pro- 
tected. At  the  time  this  accident  happened,  the  statute  defined 
this  duty  on  the  part  of  appellant  with  respect  to  Its  employees . 
Ch.  48,  sec.  106,  111.  St.  1937. 

Appellee  has  raised  certain  points  in  regard  to  the  admission 
of  testimony,  not  for  the  purpose  of  a  reversal,  but  merely  for  the 
purpose  of  securing  an  expression  of  the  court  in  regard  to  those 
matters.  Since  the  judgment  is  affirmed,  it  is  not  deemed  necessary 
to  consider  the  points  raised  by  appellee. 

Judgment  affirmed. 
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STATE   OF   ILIJNOIS, 

SECOND  DISTRICT  J  I.  JUSTPS  I..  JOHXSOX.  Clerk  of  tlie  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  tlio  keeper  of  the  Eecord<  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Conrt  in  the  above  e-ntitled  eawse. 

of  record  in  my  office. 

In  Testimony  Whereof.  I  herennto  sei  my  hand  and  affix  the  seal  of  said 

Appellate   Conrt.  at   Ottawa,  this day  of 

in  the  year  of  onr  Lord  one  thousand  nine 

hundred  and  rbiriv- 


Clerk  of  the  Appellate  Court 

(73S15— 5M— 3-82) 
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AT   A  TERM  OF   TliE  APPSLLATS  COURT, 

F3;^';.n  and  held  at   Ottawa,   on  Tuesday,    the   3rd  day   of  Kay,    in   the 
yoar   of  our  Lord  one   thousand   nine   hundred  and    thirty-eight, 
■/vithin  and  for   the    Second  District   of   the   State   of  Illinois: 

x''r-csent   --  The  Hon.    FRAIIKLIN  R.    DOVE,    Presiding   Justice 
¥.or\.    FRED  G.   V OLFE ,    Justice 
flon.    BIAiriE  HUFFI'AN,    Justice 

JUSTUS    L.    JOHNSON,    Clerk      C\  C\   £t    T      \         ft    A  i\ 
RALPH  H.    DESPSR,    Sheriff      ^^   ^    -^  •  ^^     ^  4  VJ 


3E  IT  REMaSBSRED,    that   afterwards,    to-viit:    On    AUG  3  0 
the    Opinion   of   the  Court  was   filed   in   the   Clerk's    Office   of    said 
Court,    in  the  words   and    figures   following,    viz: 


aen.  No.   9307  y^enda  No.   9 


IN  THE  APPELL/iTE  CUUHT   OF  ILLINOIS, 


second  distmt***,^ 
iiaY  term,  a.  d.  19; 


ROBERT  J.   CRIDDLS, 

Appellee^  „ 

APPEAL  FROM  gaRCUIT   C( 
T»,  \f  \  STSPITENSOJf  COUNTY. 

miL  VOHLKM,  JOHN  YO: 
and  FRSKPORT  STANDARD 
CORP  ORATION, 

Appellants. 

mJFFM/.JT  -  J. 

This  is  an  action  for  tlie  specific  performance  of  a  contract. 
The  complaint  alleges  that  appellee  v^n.Q   the  ov/ner  of  a  dairy  busi- 
ness in  the  city  of  Freeport,  and  operated  the  same  under  the  name 
of  the  Griddle  Dairy,  end  that  appellants  2mil  and  John  Vohlken 
were  each  the  owners  of  a  one-third  interest  in  a  dairy  business 
In  the  city  of  Freeport,  operated  under  the  narae  of  the  Highland 
Dairy.  It  is  further  alleged  that  the  said  Emll  and  John  Vohlicen 
approached  appellee  with  a  proposition  to  combine  and  incorporate 
their  two  business  enterprises,  and  to  thereafter  operate  them  as 
a  corporation,  and  that  the  Vohlken  brothers  as  a  part  of  said 
proposal,  stated  that  they  would  vote  their  shares  of  stock  in  the 
proposed  corporation  to  elect  and  retain  appellee  in  a  salaried 
position  as  secretary  and  manager  of  the  corporation,  and  that  he 
should  have  issued  to  hiBi  in  his  own  right,  one-half  the  voting 
stock  of  the  corporation,  and  that  he  should  vote  his  shares  to 
elect  John  Vohlken,  President,  and  Smil  Vohlken,  Treasurer,  both 
as  salaried  officers  of  the  corporation. 

Pursuant  to  the  above  proposal,  the  following  written  agreement 
was  entered  into: 

•TPhis  agreement  entered  into  this  7th  day 
of  May  1927  Between  Robert  J.  Oriddle,  city  of 
Freeport,  County  of  Stephenson,  and  State  of 
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Illinola,  party  of  the  first  part,  end  John  VoLl- 
ken,  Emil  Vohlken  parties  of  the  second  part, 
witneaaeth: 

It  ia  ayreyd  by  fujcl  between  the  above  named 
parties  that  in  tne  event  a  corporation  is  formed 
*  *  *  for  the  purpose  of  ouppl^'int^  riilk  to  7re«- 
port,  Illinois  by   tne  above  named  parties,  the 
party  of  the  first  part  a,'?ree3  to  be  a  part  of 
said  corporation  in  consideration  of  one-half  the 
votirifj  stoc}:  in  the  said  corporation  for  his  inter- 
eat  in  his  own  dairy,  Known  as  the  Griddle  Dairy, 
located  at  Freeport,  Illinois. 

It  is  fui'ther  agreed  by  and  tetweon  the  above 
named  parties  that  in  the  event  said  corporation 
Ig  formed  a.od  chartered  the  following  named  offi- 
cers shall  be  nominated  and  elected,  namely, 

John  Vohlken  -  President,  Robert  J.  Griddle, 
Secretary  and  Manager,  ]Smil  Vohlken,  Treasurer. 

In  V/itness  whereof,  the  parties  have  hereunto 

set  their  hands  this  day  of  

A.D.  19^7. 

iimil  Vohlken 
Robert  J.  Criddle 
John  Vohlken" 

The  Vohlken  brothers  sold  their  interest  in  the  Highland  Dairy 
to  the  party  owning  the  other  one- third  thereof.  Subsequently,  they 
and  appellee  organized  an  Illinois  corporation  designated  as  the 
Freeport  Standard  Dairy  Corporation,  with  a  capital  stock  of  1000 
shares,  having  a  par  value  of  .^^100  each,  the  Vohlken  brothers  sub- 
stituting the  cash  they  received  for  their  interest  in  the  Highland 
Dairy  instead  of  the  property.  Appellee  ±ac  in  ooiapllance  with  the 
above  oonbract,  conveyed  his  dairy  to  the  corporation,  and  voted  fop 
John  Vohlken  as  President,  and  Smil  Vohlken  as  Treasurer,  at  salaries 
equal  to  that  of  appellee.  Appellee  became  secretary  and  manager  of 
the  corporation  and  continued  so  until  April  34,  1935.  Appellee  alleges 
the  Vohlken  brothers  as  officers,  directors  and  stockholders  of  the 
corporation,  eaused  to  be  issued  to  him  216  shares  as  a  part  compliance 
and  performance  of  the  contract,  but  that  during  the  entire  time  of  his 
connection  with  the  corporation  as  secretary  and  manager,  he  was  treated 
and  recognized  as  the  owner  of  one-half  of  elII  the  shares,  and  as  a 
stockholder  given  authority  aa  the  owner  of  one-half  thereof.  Appellee 
further  alleges  that  on  April  <i4,  1935,  he  and  the  Vohlken  brothers 
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conatltuted  the  board  of  Directors  of  appellant  corporstipn;  that 
on  said  date,  a  meeting  of  the  board  was  had  whereat  appellee 
demanded  that  certificate  for  284  shares  of  the  corporetlon  be 
issued  and  delivered  to  him  in  accordance  with  the  terms  of  the 
contract;  that  the  Vohlken  brothers  refused  to  so  issue  such 
certificate  and  that  they  thereupon  assumed  exclusive  control 
of  the  corporation,  discharged  appellee  as  manager  thereof,  and 
since  said  date  have  excluded  him  from  any  participation  in  the 
management  of  the  oonpany,  and  thereafter  denied  him  any  informa- 
tion regarding  its  operation.  Appellee  alleges  the  shares  were 
not  listed  on  any  stock  exchange,  nor  bought  and  sold  on  any 
market,  and  that  therefore  there  was  no  way  by  which  the  market 
value  could  be  established  or  ascertained.  He  asks  for  a  specific 
performance  of  the  contract  by  the  issuance  and  delivery  to  him 
of  certificate  for  284  shares  of  stock  in  appellan'c  corporation, 
which  with  the  216  shares  he  already  holds,  vvould  make  a  total  of 
500  shares. 

The  answer  filed  by  appellants  admits  that  John  and  Srail 
Vohlken  discussed  the  matter  of  combining  the  tv/o  dairies  into  a 
corporation,  denies  that  the  Vohlken  brothers  agreed  to  vote  their 
corporate  stock  to  elect  and  retain  appellee  in  the  salaried 
position  of  secretary  and  manager  of  the  corporation,  but  states 
that  they  agreed  to  vote  a  sufficient  amoxint  of  their  stock  so  that 
it,  together  with  the  stock  owned  by  appellee,  would  give  h^m  equal 
voting  power  with  them.  The  answer  denies  any  agreement  that  appellee 
should  have  issued  to  hin  one-half  of  the  voting  stock  in  said  cor- 
poration. The  answer  admits  the  execution  of  the  agreement,  the 
organization  of  the  corporation  as  claimed,  the  transfer  thereto  by 
appellee  of  his  dairy  property  and  that  the  Vohlken  brothers  sold 
their  two-thirds  interest  in  the  Highland  Dairy  and  substituted  the 
cash  received  therefor,  in  the  corporation  of  appellant  company,  in 
lieu  of  the  property  of  the  Highland  Dairy.  The  answer  denies  that 
the  coi-poration  assumed  the  duties,  liabilities  and  obligations 
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expresaad  and  Implied  In  the  above  agreement,  or  that  it  ever 
ratified  sanie;  denies  that  appellee  ever  demanded  the  ieauajice  to  liim 
of  the  ?,84  shares  of  stock  cl&imed,  and  that  the  Vohlken  brothers 
evor  refused  or  denied  appellee  any  Information  about  the  business 
subsequent  to  bis  withdrawal  as  raanager  thereof.  The  answer  admits 
the  stock  has  no  listed  value. 

The  cause  was  referred  to  a  Master,  vAio  filed  bis  report,  wherein 
he  found  thnt  within  less  than  ninety  days  after  the  execution  of  the 
contract,  appellee  and  the  two  Vohlken  brothers,  together  -with  two 
other  persons  who  each  received  one  share  of  stock  in  the  corporation, 
formed  appellant  corporation,  and  that  tliis  was  tbe  corporation  con- 
templated by  the  parties  when  thej''  entered  into  the  contract.  The 
Master  found  the  contract  to  be  valid  and  binding  between  the  parties; 
that  none  of  the  acts  and  deeds  of  appellee  amounted  to  a  waiver  of 
his  rights  under  the  contract;  that  his  failure  to  demand  one-half 
the  voting  stock  in  the  corporation  prior  to  the  tiine  he  did  so,  did 
not  work  an  estoppel;  that  such  lapse  of  time  had  caused  no  disadvantage 
to  tho  Yohlken  brothers,  end  that  no  injury  had  resulted  to  them  be- 
cause of  t:  e  failure  of  appellee  to  sooner  demand  his  stock;  that  the 
stock  of  tl  e  corporation  has  no  Iniown  value  and  is  not  listed  on  any 
stock  eiohsjige  or  other  market;  that  appellee  was  entitled  to  specific 
performance  of  the  contract  by  feeing  invested  by  the  defendants  SeII 
and  John  Vohlken  of  one-half  the  voting  stock  of  the  corporation,  but 
that  he  was  not  then  entitled  to  have  the  284  shares  issued  to  him  as 
prayed,  because  under  such  circumstances  he  v.'ould  hold  more  than  one- 
half  of  the  voting  stock  of  the  corporation,  as  several  hundred  shares 
still  remained  unissued,  and  that  unless  all  of  the  unissued  stock 
should  be  issued,  that  appellee  was  only  entitled  to  receive  one-half 
of  the  voting  stock  as  it  existed  at  the  time  in  question.  The  Master 
found  that  the  Vohlken  brothers  could  comply  with  the  terms  of  the 
contract  by  investing  the  appellee  with  sufficient  shares  of  stock 
already  issued  to  bring  about  a  holding  by  him  of  fifty  percent  of 
the  issued  stock,  so  that  he  would  thereby  have  one-half  of  the  voting 
stock,  £ind  that  es  the  remaining  stock  might  later  be  issued,  appellee 
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was  entitled  to  receive  one-half  thereof.  The  objeotione  toy 
appellants  to  the  Master* s  report  were  overruled  and  stood  as 
exceptions  thereto  before  the  Chtinoellor.  Appellee  filed  obJectiooB 
to  the  Master's  report  with  reference  to  the  nvuiber  of  eharea  of 
stock  that  were  found  to  be  issued  and  outstanding.  These  objections 
stood  as  excejj Lions  in  the  trial  court,  an<l  were  sustained  by  a  find- 
ing that  the  total  nuraber  of  shares  of  stock  issued  and  outstanding 
in  said  oorpor'ition  viere  663, 

Decree  was  entered  imder  date  of  ^iovember  £6,  1937,  which 
followed  tlie  finding  of  the  Muster  v.dth  reference  to  the  negotiations 
between  appellee  and  the  Vohlken  brothers  regarding  the  formation  of 
appellant  corporation.  The  decree  finds  that  the  contract  between 
the  parties  is  binding;  that  the  corporiition  was  orgsnized  pursuant 
thereto;  that  plaintiff  transferred  to  the  corpor-ition  the  property 
and  business  of  his  dairy  for  500  shares  of  stock  therein,  of  which 
500  shares  ne  has  received  316  shares;  that  the  defendants  5"ohn  and 
llmil  Vohlken  have  each  received  ?16  shares;  that  there  are  fifteen 
additional  shares  issued  and  outstanding;  that  a  total  aggregate 
of  447  shares  is  issued  and  outstanding,  exclusive  of  the  216  shares 
held  by  appellee;  that  under  the  terrris  of  the  contract,  appellee  is 
now  entitled  to  receive  from  his  block  of  500  shares,  which  repre- 
sents the  price  at  which  he  conveyed  his  dairy,  a  sufficient  nunber 
of  shares  to  bring  his  holding  up  to  one-half  of  the  present  issued 
stock  of  said  corporation;  that  in  order  to  do  this,  appellee  was 
entitled  to  receive  a  certificate  for  231  shares  of  stock  which  in 
addition  to  the  216  shares  already  issued  to  titc,  would  bring  his 
present  holdings  up  to  447  sh.^res,  an  amount  e^iual  to  one-half  of 
the  outstanding  shares  of  the  voting  stock  of  said  corporation.  The 
decree  further  found  that  at  tae  tiir.e  of  the  hearing,  a  total  aggre- 
gate of  663  shares  of  stock  was  outstanding,  216  shares  held  br 
appellee,  316  shares  held  by  each  of  the  Vohlken  brothers,  and  15 
shares  held  by  other  p?.rties;  that  this  left  a  total  of  337  shares 
of  stock  which  remained  unissued;  that  the  £31  shares  ordered  issued 
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to  appellee  in  this  decree  should  oome  from  the  337  ihares  of 
umissued  stook,  and  thnt  this  v/ould  then  leave  106  shares  of  stook 
yet  unissued.  The  decree  then  provided  that  of  the  106  shares  «hioh 
would  remain  unissued,  that  ippellee  should  receive  share  for  share 
thereof  whenever  any  of  cuoh  remaining  106  shares  should  be  Issued, 
until  a  total  of  53  shares  had  issued  to  appellee. 

On  the  day  the  decree  was  signed  and  filed,  appellants  made 
request  for  leave  to  file  amendments  to  their  answer,  by  alleging 
the  defense  of  estoppel,  waiver,  and  abandonment  of  the  contract, 
by  appellee,  basing  their  motion  on  the  ground  that  the  ajiswer  might 
thus  be  made  to  conform  to  the  proof.  Leave  was  denied  appellants 
to  file  such  amendments.  The  defenses  sought  to  be  raised  by  appel- 
lants by  the  proposed  amendments  to  their  answer,  were  affirmative 

5ef &nse 
in  character,  and  matters  of /which  should  be  specially  pleaded. 

They  urge  the  right  to  file  same  in  the  trial  court  by  virtue  of 
Para.  3  of  sec,  170,  oh.  110,  111,  St.  1937,  which  provides  that  a 
pleading  may  be  amended  at  any  time,  before  or  after  judgment,  to 
conform  the  pleadings  to  the  proof. 

Suit  in  this  case  was  commenced  in  May,  1936,  }.':otion  to  dismiss 
was  filed  June  15,  1956,  and  later  denied.   On  November  6,  1936, 
plaintiffs  below  obtained  a  rule  on  defendants  to  plead  by  November 
12,  1936.  Answer  was  filed  on  November  13,  1936.   The  cause  was 
referred  to  the  Master  on  January  16,  1937.  The  Master  took  evidence 
upon  two  days,  namely,  June  8th  and  July  23rd,  1957,  and  his  report 
was  completed  on  this  Idst  named  date.  His  report  and  findings  were 
filed  September  11,  1937.   Objections  were  filed  by  appellants  to  the 
Master's  report  and  overrviled.  They  stood  as  exceptions  in  the  trial 
co^^^t,  and  were   there  heard  and  denied.  The  decree  was  filed 
November  36,  1937.  Upon  this  date,  appellants  made  motion  to  file 
the  above  amendments  to  thejr  answer  on  the  ground  that  they  might 
thus  make  their  answer  conform  to  tne  proof.  They  had  oeen.   cognizant 
of  what  the  proof  was  since  the  taking  of  the  evidence  in  Jxine  and 
July  previous. 
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The  powor  of  ojmendment  is  Inoidental  to  the  exercise  of  all 

Judicial  power,  and  ao  fax*  aa  Uhe  more  power  to  coiieGd  is  couoerned, 

tiie  Jtatutes  of  amendmant  are  only  declaratory  of  the  conimon  law. 

Most  jurisdictions  provide  by  etatute  that  the  court  may,  either 

before  or  after  judgment,  on  such  terms  as  inay  seem  proper  or  Juat 

and  reasonable,  permit  the  aiaendment  of  any  pleading.  Courts  ^lare 

bean  disposed  to  ^ront  the  same  indulgence  to  a  defendaiit  as  to  a 

plaintiff  in  respect  to  permitting  amendments  to  pleadings.  HoweTer, 

instances  are  rare  in  which  amendments  to  an  enav.er  have  been  allowed 

after  the  case  has  been,   heard  and  there  has  'jeen  an  eocpression  of 

opinion  from  the  court.   It  has  been  s  aid  that  lYhen  the  court  is  about 

to  sign  a  final  decree,  it  is  too  late  to  axcend  the  answer  by  setting 

up  defenses  which  v;erc  tcnowii  bo  ::he  defendtuit  since  the  original 

answer.  Under  such  oircu:r.stancep,  the  party  way  be  deemed  guilty  of 

gross  nei^ligejice,  and  the  matter  rests  in  the  sound  discretion  of  the 

court.  Vol.  1,  Lno.  Pi.  ?-.   Pr.  (Ch,  on  /kPiendments,  pp.  463  -506). 

The  paragraph  on  amendments  to  pleadings  urfted  bj'^  appell&jits,  is  not 

intended  to  create  or  bring  about  f.  total  disregard  of  all  rules  of 

pleadings  because,  such  an  application  of  those  rules  would  serve  to 

destroy  the  purpose  of  pleadings.  V-e  do  not  think  the  trial  court 

abused  its  discretion  in  denying  appellant's  iriotion. 

Four  errors  for  reversal  are  assigned,  which  in  fact  raise  but 
1 
j  two  questions;  first,  the  refusal  of  the  court  to  permit  tna  amend- 

,;  ments  to  the  answer,  and  second,  that  the  court  erred  in  finding 

\   the  equities  for  the  plaintiff  (appellee).  The  evidence  discloses 

I  that  the  parties  orgeuiized  appellant  corporation  pxirsuant  to  a  pre- 

larranged  plan  \i4iich  came  about  at  the  instance  of  the  Vohlken  brothers; 

that  their  proposal  v.'as  reduced  to  v.-riting,  and  upon  the  organization 

of  the  corporation,  appellee  and  the  tv;o  Vohlken  brothers  proceeded  to 

complete  tlie  same  by  electing  themselves  to  the  offices  agreed  upon, 
a^d  proceeded  to  fix  their  salaries  In  the  manner  agreed  uoon. 
John  Yohlicen  was  the  onl/  one  of  the  brothers  v,hc  testified.  Eis 

testimony  shows  that  they  each  drew  ^175  a  month  salary  at  the  start, 

which  was  increased  to  ^260  par  month  later  on,  and  later  reduced  to 

#190  per  month.  The  evidence  further  shows  that  for  two  or  three 
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years  prior  to  April  24,  1935  (the  date  of  tne  trouble),  ttie  ealarlt* 
had  fluctuated  due   to  the  fact  that  the  company  wan  not  making  any 
money,  aod  in  fact  was  Lecoming  finenciolly  embarrassed.  It  appears 
that  prior  to  April  34,  1955,  the  Vohlken  brothers  were  each  receiring 
^380  per  month,  but  were  actauiiy  drawing  ^350  each.  31nce  that  date, 
it  appears  that  the  witness  John  Tohlken  has  been  drawing  i.175  per  month 
and  ills  brother  ^190  per  month,  and  appellee  no  salary.  The  witness 
Vohlken  admits  stating  to  appellee  at  the  time  of  the  trouble,  that 
the  contract  between  I'ppellec  and  the  two  brothers  was  no  good  and  that 
the  witness  knew  it  when  appellee  signed  same.  It  appears  that  appellee 
had  reached  an  ag-e  where  he  did  not  want  to  place  hinself  in  a  position 
where  he  might  be  driven  out  of  buaineao,  end  ^e  states  that  it  was 
because  c"  this,  he  required  V.ie   conditions  that  ha  snould  own  fifty 
percent  of  the  stock  ajid  l^e  retained  in  a  ^-emunerative  capacity,  before 
he  ^vould  enter  into  the  agreenent  to  piece  his  dairy  in  the  corporation. 
It  further  appears  that  ths  corporation  was  a  money  making  proposition 
during  the  years  after  its  organization,  until  the  depression  began 
to  affect  its  sales  !.mu  its  ability  to  coll<5ct  from  its  customers. 
It  never  paid  cny  dividends  on  stock,  the  net  earnings  going  to 
appellee  and  the  two  Vohlken  brothers  by  way  of  salaries  and  drawing 
accounts.  Appellee  urges  that  this  is  one  of  the  reasons  he  nerer 
insisted  upon  the  issuance  of  the  remainder  of  the  stock.  It  further 
appears  that  }&r»   Elder  and  Jvlr.  Stelle,  the  other  tv»o  stockholders, 
knew  of  tlie  agreement  prior  to  the  organization  of  tne  corporation; 
that  Mr.  Elder  drew  it  for  the  parties,  and  IZr,   Stelle  was  present 
with  appellee  and  the  Vohlken  brothers  at  the  time.  No  other  parties 
appear  to  have  any  interest  therein  except  these  tv.o  stockholders  and 
the  persons  to  this  autf*     The  decree  of  t>:a  Jhanoallor  does  .justiae 
between  the  parties  and  we  think  sUoold  be  affirmed. 

Decree  affirmed. 
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STATE    OP   ILLINOIS, 

'■ss. 
SECOND  DISTRICT  J  I.  JUSTUS  Ij.  JOHXSOX.  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  tlio  Records  and  Seal  thereof,  do  hereby 

certify  that  the  forejroing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause. 

of  record  in  my  oiBce. 

In  Testimony  Whereof.  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate   Court,  at   Ottawa,  this day  of 

^in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thinv- 


Clerl-  of  thr  Appellate  Court 

(73S15— 5M— 3-S2) 


^^33- 


AT   A  TERl.I  OF   THE  APPSLLATE  COURT, 

Pe^^'.n  and  held  at   Ottawa  j    on  Tuesday,    the   3rd  day   of  I,:ay,    in   the 
yoar   of  our  Lord   one    thousand   nine   hundred  and    thirty-eight, 
within  and  for   the    Second  District   of   the   State   of   Illinois: 

Present   --  The  Hon.    FRATIKLIN  R.    DOVE,    Presiding   Justice 
Hon.    FRSD  G.   '-. OLFE ,    Justice 
Hon.    BIAIITE  HIJFFIIAN,    Justice 
JUSTUS    L.    JOmjSCH,    Clerk  ^    -^      /•         r^    ^   f\^ 

oQ  6  I. A.  6d0 

RALPH  H.    DESPER,    Sheriff         f^  ^   ^    J-«ix«     v^  ^  ^ 


BE  IT  RaiETIBSxRED,    that   afterwards,    to-wit:    On     AUG  3  0  1938 
the   Opinion   of   the  Court  was   filed   in   the   Clerk's    Office    of    said 
Court,    in  the  words   and    figures   following,    viz: 


Gen.  No.  9333  Agenda  No.  26 

IN  THE  /iPPELUiTS  COURT  OF  ILLINOIS, 
SECOND  DISTRICT 
^.JCLY  TEBM,  A^-ISff'lQSe. 


CATPIERINS  MOORE,  Afj'mlnistratrlx 
of  the  estate  of  George  B^A^JMoore, 
deceased,        |  ^^^'        \ 

Am)ellea' 


Appeal  from  Circuit  Court 
vs.   ^"^ii;,.,,,,,***'^'^  Peoria  County. 

ILLINOIS  POV/ER  AND  LIGHT  CORPOR- 
ATION, 

Appellant. 

HOTFI^'IAN  -  J. 

This  cause  was  before  this  court  at  a  former  term  and  a  judgment 
in  favor  of  the  plaintiff  was  reversed  and  the  cause  remanded  because 
the  ooxirt  deemed  the  judgment  to  be  against  the  manifest  weight  of  the 
evidence.   (Moore  v.  Illinois  Power  and  Light  Corp.,  286  111.  App. 
445).  The  facts  were  set  out  in  detail  in  the  former  opinion,  and 
do  not  differ  materially  from  those  existing  in  this  appesil.  Briefly 
stated,  they  are  as  follows:  The  deceased,  age  34,  had  been  a  life 
long  resident  of  Peoria;  on  the  evening  of  May  1,  1934,  he  was  at  a 
tavern  located  on  the  northeast  corner  of  the  intersection  of  Adams 
and  Evans  streets  in  Peoria.  Here  he  met  Clarence  Randall,  with 
whom  he  had  been  previously  employed  at  the  same  garage.  They  were 
both  unemployed  at  the  time  in  question.  Randall  states  that  he 
first  saw  the  deceased  at  this  tavern  at  about  8:00  o'clock  that 
evening.  He  also  saw  the  deceased  at  the  above  place  at  about  thirty 
minutes  past  midnight  (^ay  2nd) ;  that  the  deceased  stated  he  was 
going  home;  that  he  arose  and  started  walking  north  on  Adams  street; 
that  the  deceased  was  looking  south  when  talking  to  the  witness;  that 
after  walking  north  a  short  distance  on  Adams  street,  he  started  to 
cross  this  street  in  a  diagonal  direction  toward  the  northwest;  that 
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appellant'B  street  oar  wa»  coming  north  on  Adams  street;  that  two 

sets  of  tracks  are  in  the  center  of  this  street,  and  the  oar  was 

travelling  on  the  east  track;  that  the  deceased  was  walking  rery 

rapidly  and  proceeded  upon  his  course  until  he  came  to  a  point  close 

'  enough  to  the  east  rail  where  he  was  hit  by  the  front  end  of  the  oar, 

knocked  to  the  payement,  receiving  injuries  from  which  he  died.  The 

witness  states  that  deceased  was  normal  with  respect  to  his  sight 

and  hearing  ao  far  as  he  knew,  and  that  he  had  known  him  for  SMae 

time.  He  further  states  that  the  deceased  looked  in  the  direction 

of  the  approaching  car  before  going  into  the  street;  that  the  street 
was  paved  'with  brick;  that  the  Interseotioi  was  lighted  and  tne  street 
oar  was  lighted;  that  it  was  making  the  usual  noise  of  a  street 

car;  and  that  there  was  nothing  between  the  deceased  and  the  street 
car  t o  obstruct  his  view  as  he  approached  the  tracks.  This  was  the 
only  witness  to  the  accident,  other  than  the  motorman.  His  testimony 
in  this  case  does  not  vary  in  any  material  respect  from  the  former 
trial.   Other  evidence  appears,  to  establish  the  condition  of  Adams 
street,  which  runs  north  and  south,  and  of  its  intersection  with 
Evans  street,  the  street  lighting  at  the  place  in  question,  as  w ell 
as  the  illumination  of  the  street  car  itself.  No  traffic  appears 
to  have  been  upon  the  street  at  the  time  in  question  to  distract 
the  attention  of  the  deceased. 

Appellee  urges  that  because  two  juries  have  found  for  the 
plaintiff,  this  court  is  bound  to  affirm  the  judgment,  under  author- 
ity of  the  case  of  Hinkle  v.  Block  &  Kuhl  Co.  359  111.  App.  674 
(1930),  which  opinion  was  written  by  Mr.  Justice  Jones  of  this 
court,  wherein  it  was  stated:  "Where  a  given  state  of  facts  has 
been  successively  submitted  to  juries,  and  they  reached  the  same 
conclusion,  and  that  conclusion  has  been  approved  by  the  trial 
judge,  a  court  of  review  is  not  warranted  in  reversing  the  judgment 
even  if  it  is  inclined  to  take  a  different  view  of  the  facts  from 
that  taken  by  such  juries."  The  language  of  a  judicial  opinion 
must  be  interpreted  in  the  light  of  the  contest.  The  opinion  above 
referred  to  by  appellee  expressly  finds  that,  "there  was  evidence 
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tending  to  support  the  declaration***,"  and  tience  held  that  th« 
plaintiff  was  entitled  to  have  her  oase  submitted  to  a  Jury, 
"unless  it  could  be  said,  that  as  a  matter  of  la>»,  the  testimony 
did  not  fairly  tend  to  prove  her  cause  of  action." 

In  this  case,  the  evidence  of  plaintiff's  witness  Randall, 
who  was  the  only  eye  witness  to  the  accident,  tends  to  prove  and 
establish  the  fact  that  the  deceased  received  his  injuries  because 
of  his  contributory  negligence  and  that  such  negligence  was  the 
proximate  cause  of  such  injuries.  Therefore,  the  question  before 
this  court  for  determination  as  presented  by  this  record  is  whether 
or  not,  the  plaintiff's  evidence  being  taken  as  true,  with  all 
intendments  therefrom  most  favorable  to  plaintiff,  is  sufficient 
to  establish  the  negligence  charged.  As  stated  in  our  former 
opinion  (p. 448),  one  having  an  unobstructed  view  of  a  street  rail- 
way, is  not  justified  in  going  upon  the  same  at  points  between 
street  intersections,  without  using  reasonable  diligence  to  ascertain 
if  it  is  safe  for  him  to  cross.  In  this  case  the  accident  happened 
shortly  past  midnight,   at  a  time  when  there  was  no  traffic  on  t he 
street  except  the  street  car  in  question.  The  s  treet  was  paved 
fifty  feet  from  curb  to  curb,  level,  lighted,  and  the  view  unobstructed, 
The  street  oar  likewise  was  brilliantly  illuminated  and  making  the 
usual  noise  common  to  the  running  of  a  street  oar.  The  plaintiff§s 
evidence  shows  that  the  deceased  looked  toward  the  approaching  car 
before  starting  to  cross  the  street  and  at  a  time  when  the  car  was 
entering  the  intersection  and  was  heard  and  observed  by  his  companion 
with  whom  he  was  talking.  Under  such  oircximstances,  the  law  will  not 
permit  one  to  claim  that  he  looked  and  did  not  see  the  danger,  v^ere 
if  he  had  properly  exercised  his  faculties  he  would  have  seen  it. 
(Citations  former  opinion,  p.  449),  The  general  knowledge  and  exper- 
ience of  mankind  condemns  such  conduct  as  negligence,  areenwald  v. 
B.  &  0.  R.R.  Co.,  332  111.  627,  631;  Provensano  v.  I.C.  Ry.  Co.  357 
111.  192,  196;  Grubb  v.  111.  Terminal  Co.  366  111.  330,  338;  Sdson 
T.  Chicago  &  Northwestern  Ry.  Co.  291  111.  App.  622. 
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The  doctor '3  testimony  introduce<k)n  behalf  of  plaintiff,  slMOT 
that  the  deceased  suffered  a  skull  fracture  on  the  left  aide  of  the 
head  Just  above  the  ear,  a  cut  on  the  lip,  and  a  small  bruise  on  the 
right  hip.  The  surgeon  examined  the  deceased  for  fractured  bones  but 
found  none.  This  refutes  the  claim  that  after  being  struck,  he  waa 
dragged  under  and  rolled  about  beneath  the  car.  The  evidence  shows 
that  he  died  from  a  cerebral  hemorrhage  resulting  from  the  sJ^uH 
fracture. 

It  appears  that  the  street  car  was  about  sixty  feet  north  of 
the  intersection  at  the  time  it  came  to  a  stop,  and  the  deceased  was 
lying  on  the  pavement  on  the  right  side  and  toward  the  front  end  of 
the  car.  The  motorman  claims  that  he  was  running  on  about  half 
power;  that  he  saw  a  man  standing  on  the  corner  of  the  street  inter- 
section but  that  the  first  he  saw  of  the  deceased  was  when  he  sud- 
denly stumbled  out  into  the  front  end  of  the  street  car  from  in 
front  of  an  automobile  that  was  parked  along  the  east  curb  of  Adama 
street.  The  motorman  states  that  he  immediately  turned  off  the 
power  and  applied  the  emergency  brakes ,  bringing  the  car  to  a  stop 
within  about  six  feet.  He  states  that  the  right  front  corner  of  the 
vestibule  struck  the  head  of  the  deceased.  He  further  claims  that 
before  reaching  the  intersection  in  question  and  while  passing 
through  same,  he  sounded  the  gong  of  the  car  continuously. 

No  useful  purpose  in  this  case  wotild  be  served  by  another 
trial.  It  conclusively  appears  and  is  admitted  that  Randall  was  the 
only  witness  to  the  accident,  other  than  the  motorman.  This  trial 
was  but  a  repetition  of  the  former  trial  so  far  as  the  evidence  is 
oonoerned.  It  is  not  a  question  here  of  the  evidence  tending  to 
support  the  complaint,  which  would  necessitate  a  submission  to  the 
jury  for  its  consideration,  but  there  is  a  failure  of  proof  as  to 
the  counts  of  plaintiff's  complaint,  and  as  a  matter  of  law,  the 
testimony  does  not  fairly  tend  to  prove  the  plaintiffs  cause  of 
action.  Accidents  such  as  the  one  involved  in  this  case,  are  to 
be  regretted,  but  sympathy  for  the  unfortunate  victim  and  his  family 
cannot  justify  a  departure  from  the  established  rules  governing 
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liability  in  such  oasea. 

The  judgment  of  the  Circuit  Court  la  therefore  reversed, 

Judgment  reversed . 
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STATE    OF   ILLINOIS, 

SECOND  DISTRICT  J  I.  JUSTUS  L.  JOHXSOX.  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  tlic  keeper  of  the  Records  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause. 

of  record  in  my  office. 

In  Testimony  Wheioof.  I  hereunto  set  my  hand  and  affix  the  soal  of  said 

Appellate   Conn,  at   Ottawa,  this . day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  tliinv- 


Clcrl-  of  the  Appellate  Court 

(73S15— 5M— 3-.'!2) 


^^of 


AT   A  TSRI.I  OF   TliE  aPPHLLATS  CaiRT, 

r'3.'/;jL  and  held  at   Ottawa,   on  Tuesday,    the   3rd  day   of  I-!ay,    in   the 
yoar   of   our  Lord   one    thousand   nine   hundred  and    thirty-eight, 
•yvithin  and  for   the    Second  District   of   the  State   of  Illinois: 

Iresent   --  The  Hon.    FRAI'IKLIN  R.    DOVE,   Presiding   Justice 
Hon,    FRSD  G.   'v.OLFE,    Justice 
Hon.    BLAIIIE  HIJFFI'AN,    Justice  _  7 

29(5  T  A    fi=;rt 

JUSTUS   L.    JOmjSOW,    Clerk  ^  *J   \J    J.»ri*     \J   kJ  \J 

RALPH  H.    DESP3R,    Sheriff 


BE  IT  RS]\.IE]\.!BSRED ,    that   afterwards,    to-wit:    On    AUG  [^ 'j  j-j,^ 
the    Opinion   of   the  Court  was   filed  in   the   Clerk's    Office   of    said 
Court,    in  the  words   and    figures   following,    viz: 


General  No.  9308 


Agenda  No.  10 


In  the  Appellate/Court  of  Tlllnole 
SeQ6nd  District 
May /Term,  A.  D.  1^38 


H.  Rubin, 


Plaint Iff- Appellant, 


V8, 


Appetpl  from f the  Gircult  Co< 
/of  Wlnnjebago  County 


City  of  Rockford,  Illinois  , 
and  Charles  F.  Brown,  et  al, 

Defendants- Appellees. 

WOLFE,  J. 

On  July  28,  1937,  the  appellant,  H.  Rubin,  filed  a  peti- 
tion for  a  writ  of  mandamus  in  the  Gircult  Court  of  Winnebago  County 
against  the  City  of  Rockford  and  the  Board  of  Al<^ermen,  praying  that 
the  defendants  be  ordered  to  Issue  him  a  license  for  a  Junk  yard  In 
the  City  of  Rockford. 

The  petition  alleges  that  H,  Rubin,  the  petitioner,  was  a 
resident  of  the  City  of  Rockford,  and  had  been  such  resident  for  a 
period  of  more  than  ten  years;  that  prior  to  June,  1936,  he  had  been 
operating  a  Junk  yard  in  the  City  of  Rockford  and  was  duly  licensed 
by  the  said  city  to  operate  the  said  yard  according  to  the  ordinances 
of  the  City  of  Rockford;  that  on  June  16,  1936,  he  purchased  real 
estate  and  Improvements  thereon  in  the  eighteen  hundred  block  of 
South  Fifth  Street,  known  as  the  Lytton  Veneer  property  in  the  City 
of  Rockford,  with  the  Intention  of  it  being  used  and  occupied  by  hla 
for  the  purpose  of  operating  and  keeping  a  Junk  yard  for  purchasing 
and  selling  Junk;  that  on  said  date  he  went  into  possession  of  said 
premises  and  commenced  to  use  the  same  for  the  Junk  business  and  has 
continued  to  use  the  same.   The  petition  further  allecres  that  on 
June  29,  1936,  he  filed  a  written  application  with  the  City  Clerk  of 
the  City  of  Rockford,  Illinois,  and  requested  the  transfer  of  the 
license  theretofore  is'-ued  to  the  petitioner  for  the  operation  and 
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carrying  on  of  the  Junk  yard  at  218  Kent  Street,  Rockford,  Illlnoli, 
to  the  premises  so  purchased  and  occupied  by  him  and  hereinbefore 
described;  that  said  application  was  ^ly  received  and  referred  to  the 
License  Gdmmlttee  of  the  City  Council  of  said  city;  that  said  applica- 
tion was  referrcf'  to  the  License  Commlttpe  and  on  July  27,  1936,  said 
committee  recommended  that  no  action  be  tai'.en  upon  the  application 
because  the  city  had  passed  an  ordinance  reclassifying  the  property 
under  tjsie  Zoning  Ordinance  so  lUunki  the  property  could  not  be  used 
legally  for  the  carrying  on  the  business  of  a  Junk  yard.   The  peti- 
tioner alleges  that  the  ordinance  referred  to  in  the  city's  report 
was  null  and  void  and  of  no  effect;  that  said  application  was  again 
referred  to  the  License  Committee  of  the  City  of  Rockford,  and  on 
June  1,  1937,  the  License  Committee  recommended  to  the  Council  that 
the  transfer  of  the  license  should  be  issued,  but  the  City  Council 
rejected  the  application  and  denied  the  petition  . 

The  petition  further  alleges  that  on  June  21,  1937,  he 
filed  with  the  del gndant ,  the  City  of  Rockford,  Illinois,  an  applica- 
tion for  a  license  for  the  operation  and  c-rrylng  on  the  business  as 
a  keeper  of  a  Junk  yard  and  that  the  same  was  in  full  compliance  with 
all  terms  and  conditions  of  the  ordinances  in  force  and  effect  at 
the  time  of  the  application;  that  said  application  was  duly  referred 
to  the  License  Committee  of  said  City  of  Rockford;  that  on  June  28, 
1937,  the  License  Committee  recommanded  to  the  Board  of  Alderman  the 
granting  of  the  jippllcatlon  for  the  license  of  the  petitioner  for  the 
operation  of  a  Junk  yard;  that  the  building  Inspector  had  passed 
favorably  upon  t^e  property  as  being  in  compliance  wit"^  the  ordinances 
of  the  building  inspectors  and  the  chief  of  the  fire  department  of 
said  city;  that  they  found  no  reason  for  not  granting  the  petition; 
that  the  application  for  the  license  of  said  petitioner  was  rejected 
by  the  City  of  Rockford  wholly  without  cause  and  contrary  to  the  law 
and  the  rights  of  petitioner  and  contrary  to  the  ordinances  in  such 
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oases  made  and  provided,  which  ordi  lances  were  in  full  force  and 
effect  at  the  tine  the  applications  for  transfer  of  license  as  liere- 
inbefore  set  forth;  that  it  was  mandatory  upon  the  City  Council  of 
tne  City  of  Rockford  to  issue  a  license  to  any  person  or  persons  for 
the  operation  and  the  carrying  on  of  the  business  of  a  Junlc  yard  with- 
in the  City  of  Rockford  when  such  ap|>licant  had  complied  with  all  the 
terflis  and  conditions  of  said  ordinance;  that  the  petitioner  had  com- 
plied with  all  the  terms  and  conditions  of  the  ordinances  aJid  is  now 
ready,  willing  and  able  to  comply  with  all  its  terrr.s  and  provisions 
^nd  that  he  was  entitled  to  be  granted  a  license  for  such  business. 
The  petition  ends  with  a  praj^er  for  a  writ  of  mandamus  directing  the 
defendants  to  issue  a  license  for  the  carrying  on  of  a  junk  yeurd  in 
the  City  of  Rockford,  Illinois,  and  for  general  relief.  Hfia  petition 
is  verified. 

The  defendants  filed  joint  and  several  answers  in  which 
they  admit  most  of  the  facts  as  alleged  in  the  petition,  but  deny 
that  the  petitioner  had  complied  with  all  the  ordinances  in  the 
operation  of  a  junk  yard,  and  that  he  is  not  now  legally  using;  the 
prexnises  in  question  for  which  he  is  now  making  application  for  a 
license.  They  deny  that  the  application  for  a  transfer  and  issuance 
of  the  license  was  as  stated  in  the  petitioner's  complaint.  They  deny 
that  the  zoning  ordinance  passed  on  July  6,  1936,  was  not  in  full 
force  and  effect,  but  on  the  contrary  state  that  it  is  still  in  full 
force  and  effect.  They  deny  that  the  license  was  rejected  by  the 
City  of  Rockford  wholly  without  cause,  and  vdiihout  any  legal  justifi- 
cation, or  contrary  to  law,  and  denies  that  it  is  mahdatory  on  the 
City  Council  of  the  City  of  Rockford  to  issue  a  license  to  any  person 
for  the  operation  of  a  junk  yard  witjiin  the  City  of  Rockford  when 
tUe   said  applicant  has  complied  with  ali  the  terms  and  conditions 
of  the  ordinahces  of  said  City  of  Rockford,  but  alleg/that  it  is  in 
the  discretion  of  the  City  Council  to  issue  or  refuse  such  license. 
The  answer  was  not  verified  and  v.us  filed  August  31,  193V. 

The  plaintiff,  to  maintain  the  issues  in  his  behalf,  introduced 
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a  deed  to  the  property  In  question  showing  that  he  had  legal 

title  to  the  sane.   A  number  of  the  revised  ordinances  of  the  City 
of  Rockford  relative  to  the  issuance  of  licenses  to  Junk  dealers 
et  al,  and  the  ordinances  corainonly  desVnated  as  "Zoning  Ordinances' 
were  Introduced  In  evidence.   Also  the  minutes  auid  proceedings  of  the 
City  Council  relative  to  the  different  apnllcetione  that  the  plaintiff 
had  made  to  said  council  for  the  transfer  or  Issuance  of  e   license  to 
him  to  operate  a  Junk  yard,  sind  the  action  of  the  City  Council  upon 
said  application,  were  placed  In  evidence. 

Isadore  Rubin,  a  son  of  the  petitioner,  testilled  that 
he  had  been  employed  ten  years  or  more  by  his  father;  that  he  was 
familiar  with  the  premises  known  as  the  Lytton  Veneer  property  on 
South  Flft^ Street  in  the  City  of  Rockford;  that  his  father  negotiat- 
ed for  the  purchase  of  that  property  for  the  purr>ose  of  using  it  for 
a  Junk  yard  and,  in  fact,  had  been  using  it  for  a  Junk  yard  ever 
since  April,  1936,  when  his  father  purchased  it.   He  also  stated 
that  they  were  now  operating  a  Junk  yard  without  a  license, 

Klmer  0.  Strand,  the  City  Clerkof  the  City  of  Rockford, 
Illinois,  was  called  to  the  witness  stand  on  behalf  of  the  defendants 
and  he  identified  defendant's  Exhibit  No.   1,  which  i?  an  ordinance 
admitted  to  be  passed  on  July  6  ,  1936.   This  ordinance  was  offered 
in  evidence  and  upon  an  objection  by  the  plaintiff  the  court  refused 
to  admit  the  same  in  evidence. 

Over  the  objection  of  the  plaintiff  the  City  Clerk  Identified 
defendant's  Es^ibit  No.  2,  which  is  an  ordinance  '-"ith  reference  to 
the  amendment  in  the  Zoning  Ordinances  of  the  City  of  Rockford.   Said 
ordinances  were  passed  November  1,  1937.   This  is  ordinance  paragraph 
6  and  7,  section  2  of  the  Zoning  Ordinance.   Section  2  of  the  City 
Ordinances  defines  and  classifies  the  different  districts  of  zones 
by  Ifiumber.   Number  6  is  designated  as  the  First  Industrial  District. 
Before  this  amendment  was  passed.  Junk  yards  were  permitted  in  the 
First  Industrial  District  and  the  petitioner's  property  is  located 
within  this  district,  but  the  amendment  added  it  to  section  7.   Said 
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section  7  enumerates  what  busineBsee  shall  not  be  conducted  In  th« 
First  Industrial  District,  and  this  amendment  adds  the  following: 
"Storage,  balling,  packing,  or  treatment  of  scrap  paper.  Iron, 
bottles,  rags,  or  Junk  of  any  kind,"   This  was  all  the  evidence 
the  defendants  offered. 

On  December  30,  1937,  the  court  entered  an  order  denying 
the  petitioner  his  writ  of  mandamus  .  Part  of  the  order  Is  as 
follows:   "And  the  Court  further  finds  thet  the  City  Council  is 
specifically  given  the  power  to  regulate  and  direct  the  location 
of  all  places  of  business  of  purchasers,  traders  and  dealers  in 
Junk,  rags  and  any  secondhand  article  whatsoever;  and  that  by 
denying  the  ^plication  of  said  Petitioner,  the  City  Cduncll  re- 
fused to  permit  such  a  business  In  the  locality  described  in  the 
petition; 

"And  the  Caurt  further  finds  that  by  the  passage  of  a 
valid  Zoning  Ordinance  subsequent  to  the  Application  for  a  license 
in  this  cause,  the  City  Council  excluded  frorai  the  area  mentioned 
and  described  in  this  cpse  all  Junk  yards  as  above  described;  aid 
the  Court  further  finds  th- t  the  prayer  of  said  petition  for  a  writ 
of  mandamus  should  be  denied". 

It  is  conceded  that  the  City  Council  of  Rockford  had  the 
authority  to  pass  zoning  ordinances  such  as  has  been  intjroduced  in 
evidence  ih  this  case,  and  had  authority  to  regulate  and  license 
Junk  dealers  in  the  City  of  Rockford.   It  is  insisted  by  the  appellsuit 
that  when  he  made  amplication  for  a  license  he  had  complied  with  all 
the  ordinances,  and  that  he  purchased  the  property  in  question  in 
good  faith,  and  at  the  time  of  the  purchase  it  was  legal  and  lawful 
to  conduct  a  Junk  business  in  said  property,  because  it  was  inc'-uded 
in  the  Zoning  Ordinance  in  the  First  Industrial  District  and   when  he 
had  complied  with  all  of  the  laws  and  ordinances,  that  he  was  entitled 
to  a  license  to  conduct  a  Junk  yard.  The  defendants,  by  their  answer, 
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claim  thet  they  had  discretion  and  cari  grant  or  refuse  a  license  ae 
they  see  fit  and  that  the  ordinance  passed  July  6,  1936,  amending?  the 
Zoning  Ordinance  wae  a  valid  ordinance  sjid  was  in  force  and  effect 
since  the  day  of  its  passage.   This  was  the  only  defense  set  forth 
in  the  answer  and  the  case  v/as  tried  upon  that  theory.   In  the  case 
Of  Kennedy  et  al  v.  The  City  of  Evanston,  34^  111.  426,  on  paee  429 
the  court  uses  this  language:   "If  a  generauL  zoning  ordinance  le 
passed  and  persons  buy  property  in  a  certain  district  they  have  a 
right  to  rely  upon  the  mile  of  law  that  the  classification  made  in 
the  general  ordinance  will  not  be  changed  unless  the  change  is  re- 
quired for  the  public  good.   V.Tiere  the  amendment  of  a  7oning  ordinance 
is  clearly  an  arbitrary  and  unreasonable  action  on  the  part  of  the 
city  council  and  not  authorized  or  contemplated  by  the  zoning  statute 
it  is  of  no  force  and  effect." 

As  before  stated,  over  the  objection  of  the  plaintiff  the 
defendants  were  permitted  to  introduce  in  evidence  the  revised 
ordinance  T>rohlbiting  Junk  yards  in  the  First  Industrial  District. 
This  ordcnance  was  not  passed  until  long  after  the  defendants  had 
filed  their  answer  and  jtt  is  not  contended  in  their  ans-ver  that  this 
ordinance  is  any  defense  to  the  action.   The  answer  was  not  amended 
to  Include  this  defense.   Under  our  statute  a  mandamus  proceeding  is 
a  Common  Law  action  and  therefore  governed  by  the  same  rules  of  plead- 
ing that  are  applicable  to  other  actions  at  law.   Dement  v.  Rokker, 
126  111.  174;  The  People  v.  Biard  of  Review,  2S3  111.  329.   If  the 
defendants  wished  to  avail  themselves  of  this  defense  the  answer 
should  have  been  amended  so  as  to  include  such  defense.   The  record 
clearly  shows  that  the  plaintiff  had  made  several  applications  in 
hSe  endeavor  to  procure  a  license  to  operate  this  Junk  yard  and  that 
he  had  conplled  in  all  respedts  with  all  of  the  ordinances  of  the 
City  of  Rookford  in  making  his  several  applications;  that  he  had 
been  refused  such  license  and  then  after  the  last  renisal  he  '-parted 
this  suit  to  compel  the  City  Council  of  Rockford  tc  issue  to  him 
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suoh  license;  that  shortly  thereeifter  the  defendants  filed  their 
answer.   The  rights  of  the  parties  were  to  be  determined  as  of  the 
time  the  case  was  at  Issue.   The  anjemJment  of  the  Zoning  Ordinances 
was  not  passed  untilsaeveral  months  after  the  case  was  at  Issue. 
The  passing  of  the  amendment  ordinance  on  November  23,  coulr?  not 
deprive  the  plaintiff  of  p.  right  that  existed  on  August  3  of  the 
same  year.   It  is  our  opinion  that  the  court  erred  in  admitting 
defendant's  Exhibit  No.  2  in  evidence. 

The  defendants  have  assigned  cross- errors  that  the  court 
refused  to  admit  in  evidence  their  Exhibit  No.  1.   They  concede  that 
this  ordinance  was  not  a  valid  and  existing  ordinance,,  but  claim  that 
the  same  should  have  been  admitted  for  the  purpose  of  showijjg  an 
expression  of  the  will  of  the  City  Council  with  reference  to  the 
location  of  the  Junk  yard.   We  cannot  agree  with  this  contention. 
We  think  that  the  court  properly  rejected  this  offer. 

It  is  eajmestly  insisted  that  the  Issuance  of  a  license 
is  largely  a  matter  of  discretion  with  the  City  Council  and  that  the 
court  will  not  interfere  with  that  discretion.   The  City  of  Rockford 
by  a  zoning  orolnance  designated  in  what  district  In  the  city  said 
Junk  yards  could  o|)erate.   The  plaintiff  relied  upon  these  ordinances 
and  purchased  in  good  faith  the  property  in  question  for  a  Junk  yard. 
He  then  made  application  in  regular  form  for  a  license  to  operate 
his  Junk  yard,  after  the  City  Council  had  designated  the  district 
in  which  it  was  lawful  to  operate  Junk  yards,  and  the  plaintiff  fully 
complied  with  all  the  written  ordinances  provided  by  said  city  and 
his  application  for  a  license  was  in  due  form.   It  is  our  conclusion 
that  the  plaintiff  was  entitled  to  a  license  to  operate  a  Junk  yard 
as  a  matter  of  rip;ht,  Rockford  Amusement  Co.  v.  Board  of  Supervisors, 
251  111.  App.  599;  Grove  v.  Boaxd  of  Supervisors,  246  111.  App.  241. 
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The  Judgment  of  the  Circuit  Court  of  Winnebago  County  la 
hereby  reversed  and  remanded  to  the  said  court  with  directions  to 
issue  the  writ  of  mandamus  as  prayed  for  In  said  petition. 

Reversed  and  remanded  with  directions. 
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STATE    OF   ILLINOIS, 

SECOND  DISTRICT  J  I.  JUSTUS  L.  JOHXSOX.  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Sejil  thereof,  do  hereby 

eertify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause. 

of  record  in  my  office. 

In  Testimony  AYhereof.  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate   Court,  at  Ottavii.  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

luindved  and  tliivtv- 


Clerl-  of  the  Appellate  Cotirt 

(738)5— 5M— 3-32) 


f^/O 


AT  A  TERM  OF  THS  /.PPSLLATS  COURT, 

Peg-'n  and  held  at  Ottawa,  on  Tuesday,  the  3rd  day  of  !.:ay,  In  the 
yoar  of  our  Lord  one  thousand  nine  hundred  and  thirty-eight, 
within  and  for  the  Second  District  of  the  State  of  Illinois: 

Present  --  The  Hon.  FRA.'^IKLIN  R.  DOVE,  Presiding  Justice 
Hon.  FRED  G.  '/.OLFE,  Justice 
Hon.  BLAIIIE  HUFFI'AN,  Justice^  ^  ^  ^   . 
JUSTUS  L.  JOPI^JSCN,  Clerk    f^  ^    \J    -L«rL«  \J  tj  yj 

RAIPH  H.  DESPSR,  Sheriff 


BE  IT  REMETSSRED ,  that  afterwards,  to-\.vit:  On       ,  .'^pOt-rg 
the  Opinion  of  the  Court  was  filed  in  the  Clerk's  Office  of  said 
Court,  in  the  words  and  figures  following,  viz: 


(Jen.  No  .  9310  Agenda  No.  31 

In  the  Appellate  Court  of  IlllnolB 

Seco  rid/Dietrlct 

May  Teym,   A.    D.    1938 

Eva  Major  Plnkham  and/chaflteen 
William  Major, 

Plaintiff  ^Appellees , 

vs. 

George  Plnkham;   Erniel  Lee  „M^3or;\Red 


1  Paso 


'.Voodfor^  County 
Bank  of  |1  Paso, 
Amerlcanj  National 
n;    the   5r^V!^t.ion_.J^y 
.Ivatiojft/^'Army  of  Ill- 


Cross  Society  of 

Illina)ls;    First  NAtion 

Illinois,    a  corpo^atio 

Red  Cross,  a  oorpo 

of  Illinois,   and  th' 

inois,   a  corporation^"*^'-^.'*'^*''"' 

Def  endant8-AK;pellees, 

Woodford  County  National  Bank  of  El  Paso, 
a  corporation, 

Intervening  Petitioner-Appellant. 


the 
Cii^ult  Courl  of 
)dford  Cou|ty 


\ 


WOLFE,   J. 

This  is  an  appe.?l  from  the  decree  of  the  Circuit  Court 
of  Woodford  County,  construing  tlie  will  of  Ho^p.ce  Ma.'or,  deceesed, 
and  denying  the  motion  of  the  Woodford  County  National  Bank  of 
El  Paso  for  leave  to  file  an  intervening  petition.   The  decision 
of  the  court  and  the  decree  were  based  alone  on  the  pleadlnps. 

On  March  29,  1937  ,  Eva  Major  Pinkham  and  Chasteen 
William  Major,  plaintiffs,  filed  their  bill  in  said  court  of 
Woodford  County  asking  the  court  to  construe  the  will  of  '  orace 
Major,  deceased.   The  bill  is  in  the  usual  form  and  asks  that 
certain  parts  of  the  will  be  constrVled  by  the  court  so  that 
certain  lands  owned  by  Horace  Major  in  his  lifetime,  might  be 
declared  to  be  the  property  of  the  petitionere. 

On  May  26,  1937,  the  appellant,  the  Woodford  County 
National  Bank,  filed  its  petition  asking  that  it  be  mp.de  a  party 
to  said  proceeding's.   The  petition  alleges  that  in  January,  1986, 
said  bank  recovered  a  Judgment  against  Thomas  V.  Plnkham  for  the 
sum  of  11,128.32;  that  said  Jud,<rment  is  in  full  force  and  effect; 
that  on  September  16,  1920,  said  Thomas  V.  Pinkham  conveyed  to 
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hle  father-in-law,  Horace  Ma.lor,  the  i^rantor'8  undivided  1/llth 
interest  in  146^  aoree  In  'Voodford  Coiinity;  thst  plaintiff  le 
Informed  and  believes  that  said  conveyance  from  Thomas  V.  flnkhaa 
to  Horace  Major  was  for  the  purpose  of  defrauding-  the  creditors 
of  said  Thomas  V.  Plnkham;  that  the  sane  was  a  fraud  upon  said 
creditors  and  that  by  such  conveyance  s^id  Plnkham  wps  rendered 
insolvent  and  that  the  petitioner  was  prevented  from  collecting 
the  said  Indebtedness;  that  said  petitioner  did  not  leaim  of 
said  fraud  until  the  will  of  Horace  Major  was  orobatid  and  an 
inventory  filed  In  said  estate.   The  prtition  prays  thst  the 
said  Woodford  National  Bank  be  made  a  party  to  said  proceedings 
and  be  permitted  to  file  an  answer  and  cross-complaint  In  said 
proceedings. 

The  court  construed  the  will  of  the  said  Horane  Major 
but  refused  to  allor^-  the  appellant  the  right  to  file  an  intervening 
petition,  and  it  is  from  this  order  denying  the  appellant  to  in- 
tervene tM.   this  appeal  is  prosecuted. 

The  appellant  insists  that  the  new  Practice  Act  is 
appllcable,to-wit ,  Section  24,  Chapter  110,  of  the  Statute  of 
Illinois:  "Joinder  of  defendants.)   (1)  Any  person  may  be  made 
a  defendant  who,  either  Jointly,  severally  or  in  the  alternative. 
Is  alleged  to  have  or  claim  an  interest  in  the  controversy,  or 
in  any  part  thereof,  or  in  the  transaction!*  *  . "   It  claims 
that  this  amendment  chan^iies  the  old  common  law  rule  and  is 
broad  enough  that  the  Judge  should  have  permitted  the  appellant 

to  file  am  intervening  petition  in  the  litigation  of  Its  cause 

this 
of  action,,  In  this  proceeding.   With  tks  contention  we  cannot 

agree.   In  the  case  of  Halrgrove  v.  City  of  Jacksonville,  366 

111.  163,  on  page  184  the  Supreme  Court  was  discussing  the  rlrht 

of  the  party  to  file  an  intervening  petition  and  Ih  their  opinion 

use  this  langugge:   "It  seems  clear  from  the  facts  shown  that  what 

was  sought  by  this  appellant  was  intervention  in  the  proceedings 
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to  which  It  was  not  an  original  party.   Under  such  facta  one 
seeking  to  Intervene  must  secure  permission  3o  to  do  .  3uch  In- 
tervention will  be  granted  or  denied,  depending;  upon  the  clrcti»- 
stances  surrounding  each  case  and  the  rules  applicable  thereto. 
The  authority  of  the  court  to  permit  a  person  not  made  a  perty 
to  a  suit  to  intervene,  exists  only  when  a  full  and  complete 
determination  cannot  be  had  wit-  out  such  person  b'^lng  made  a 
party.   (Bossert  v.  Drainage  District,  307  111.  425).   The 
right  to  Intervene  Is  net  an  absolute  right  and  It  has  been 
held  that  where  such  Intervention  will  result  In  the  Injection 
into  a  pending  suit  of  issuer  which  unduly  complicate  the  case, 
intervention  should  be  denied.   (Ragland  v.  Wisrock,  61  Tex.. 
391;  Houston;  Real  Estate  Co.  v.  "echler,  44  Utah  64,  1.30  Pac, 
1159).   The  rule  pertaining  to  intervention-^,  also  Is.  thst  the 
intervener  must  take  the  suit  as  he  finds  it.   He  Is  bound  by 
the  record  of  the  case  at  the  tiij^e  of  his  intervention.  He 
may  neither  change  the  issues  between  the  parties  nor  raise  new 
ones.   He  may  not  iiJslst  upon  a  change  in  the  form  of  procedure 
nor  delay  the  trial.   ('Vlghtman  v.  Svanstonc  Yaryan  Co.,  217  111, 
371. )  Under  this  rule  the  court  did  not  err  ih  denying  this 
appellant's  motion  to  Intervene  and  becSme  a  party," 

In  order  for  the  appellant  to  in' ervene  in  the  present 
case,  additional  parties  defendant  must  be  brought  into  court  , 
which  would  inject  into  the  case  new  Issues  not  involved  in  the 
petition  filed  to  construe  the  will. 

It  will  be  observed  th^t  the  Intervening  petition 

alleges  that  Ptnkham  transferred  the  property  in  question  to 

Horace  Major  on  September  16,  1920;  that  the  bank  did  not  tal^e 

this  Judgment  against  Thomas  V.  Pinkham  until  January  13„  1926; 

that  the  bill  for  construing  the  will  was  filed  March  29,  1937, 
and  the  appellant's  petition  was  filed  ifay  26,  1937, 
approximately  17  years  after  the  transfer  bt   ths  property  in 

question.   In  the  case  of  Nelson  v.  Wilson,  331  111.  15,  the 

Supreme  Court  discussing  the  question  of  laches  have  this  to 
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say:   "Equity  does  not  encouraf:e  or  enforce  stale  clalmB.  (Uckeen. 
V.  Grant,  268  111.  64),    Mere  Irpse  of  time  la  no  bar  to  equit- 
able relief  where  a. reasonable  excuse  for  the  dtlay  appears  from 
the  bill.  (Duncan  v.  Dazey,  318.111.  500;  Monets  v.  Hoffman,  249 
Id.  56;  MlddauRh  v.  Fox,  135  Id.  344).   A  delay  beyond  the  time 
fixed  by  the  Statute  of  Limitations  must  be  explained  by  aver- 
ments in  the  bill  before  a  complalnsjit  will  be  entitled  to  re- 
lief.  (Tlratten  v.  Totten,  294  111.  70;  Coryeli  v.  Klehm,  157  id. 
462;  Harding  v.  Durand ,  139  id.  515:  Walker  v.  Ray,  111  id.  315t. 
In  Howe  v.  South  Park  Comrs.  119  111.  101,  and  Oliver  v.  Rosa, 
289  *d.  624,  it  was  held  thst  the  party  who  cha-llenges  the  title 
of  his  adversary  to  real  property  must  be  diligent  in  discovering 
that  which  will  avoid  the  title  and  render  it  invalid  and  must  be 
diligent  in  his  application  for  relief.   Unreasonable  delay,  un- 
explained by  equitable  clrcumstahces,  has  been  held  to  be  evi- 
dence of  acquiescence  and  will  bar  relief  .  In  McDearraon  v.  Bum- 
ham,  158  111.  55,  it  was  held  that  good  faith,  conscience  and 
reasonable  diligence  of  the  party  seeking  its  relief  are  the 
elements  that  call  a  court  of  equity  into  activity.   In  the  ab- 
sence of  these  elements  the  court  remains  passive  and  declines 
to  extend  its  relief  br  aid..  It  has  always  been  the  policy  of 
the  law  to  discountenance  laches  and  neglect.   In  Collidxre  v. 
Rhodes,  199  111.  24,  it  was  held  that  where  the  question  of 
laches  is  ihvolved,  if  there  are  facts  which  would  put  a  person 
of  ordinary  prudence  upon  inquiry  the  complaihant  will  be  charge- 
able with  such  knowledge  as  could  have  been  obtained  by  such 
Inquiry. " 

It  seems  to  us  that  a  bank  which  has  knowledge  of 
ordinary  business  methods,  and  transacts  business  daily,  should 
be  reasonably  diligent  to  ascertain  whether  this  conveyance  was 
fraudulent  long  before  the  tinre  they  filed  their  intervening 
petition,  and  the  court  did  not  err  im  refusing  to  grant  then 
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the  right  to  Intervene  elmse  they  were  guilty  of  laches. 

The  Judgment  of  the  nircult  Cdurt  of  Woo'^ford  County, 
Illinois,  IB  hereby  affirmed. 

Judgment  affirmed. 
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STATE   OF   ILLINOIS, 

SECOND  DISTRICT  J  I.  JUSTUS  L.  JOHN  SOX.  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  Iho  keeper  of  the  Records  and  Seal  thereof,  do  hereby 
certify  that  the  foresroing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause. 

of  record  in  my  office. 

In  Testimony  Whereof.  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawn.  this day  of 

in  the  vear  of  our  Lord  one  thousand  nine 


hundred  and  thivtv- 


Clerk  of  the  AppeVaie  Court 

(73S15 — 5M— 3-82) 
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AT   A  TERM  OF   THE  aPPSLLATS  COimT, 

Eegv.n  and  held  at    Ottawa,    on  Tuesday,    the   3rd   day   of  V.ay,    in   the 
yoar   of   our  Lord   one    thousand   nine   hundred  and    thirty-eight, 
within  and  for   the    Second  District   of   the   State   of   Illinois: 

Present   —  The  Hon.    FRANKLIN  R.    DOVE,   Presiding   Justice 
Hon.    FRED  G.    V OLFE ,    Justice 

Hon.    BLAINE  HUFFl'AN,    Justice    AQ^T      \        Ct    T^  ti! 
JUSTUS    L.    JOtlNSOW,    Clerk  '  *       *  <^  V/ 

RALPH  H.    DESPER,    Sheriff 


BE  IT  RE]\.IEJ,IBSRED ,    that   afterwards,    to-wit:    On  ' '^  3  T  •''-I' , 

the   Opinion   of   the  Court  was   filed  in   the   Clerk's    Office   of    said 
Court,    in  the  words   and    figures   following,    viz: 


Gen.  No.  9324  Agenda  No.  19 

IJI  THE 
APPELLATE  COURT   OF  ILLINOIS 
SBCOND  DISTRICT 

IJ/tY  TERM,   A.    D.^  1938. 

Stanley  Williaxnson,    ,  / 

Plaintiff-Appellee,  |  -. 

I  Appeeil   frjj».iHrti«  Circuit 

vs.  fr  {  , Court  of  Will  Courfty, 


(t  _,./,'*»-V«,. 


Illinois. 


V/alter  I.  Jones,  am  adfliinistratpr 
of  the  Estate  of  Ghkrles  ^U  uarj;, 
Deceased,  \f  ^ 

Defendant-itiipellanV 


\ 


WOLFE,    J. 

This  is  an  appeal  by  waiter  I,  Jones,  as  administrator  of  the 
Estate  of  Charles  W.  Hart,  deceased,  from  a  judgment  of  the  Circuit 
Court  of  Will  County,  Illinois,  allowing  a  claim  of  Stanley 
Williamson,  appellee,  for  the  sum  of  $3,000.00.  The  claim  >»as  filed 
in  the  Probate  Court  against  said  estate.   On  a  hearing  in  said  court 
the  claim  was  disallowed.  The  appellee  appealed  to  the  Circuit  Court 
of  Will  County.  A  hearing  was  liad  on  the  same  before  the  court  with- 
out a  jury,  and  the  claim  allowed  for  the  sum  of  4r3,000.00.  The  claim 
is  for  work,  labor,  and  services  performed  for  Charles  W.  Hart,  from 
January  27,  1929,  to  January  27,  1934,  for  the  sum  of  $5,000.00.  It 
is  from  the  order  allowing  the  claim  of  $3,000.00  that  the  appeal  to 
this  Court  is  prosecuted. 

Irene  Waish,  a  witness  c  ailed  on  behalf  of  the  claimant,  testified 
that  she  had  known  Mr.  Hart  in  his  lifetime,  and  also  had  known 
Stanley  Williamson  for  a  number  of  years;  that  Stanley  Williamson 
frequently  worked  about  the  yard  and  home  of  Charles  vV.  Hart,  doing 
different  kinds  of  labor.  She  detailed  the  kind  of  work  she  had  seen 
him  doing  in  and  around  the  Hart  home.  She  further  testified  that 
she  had  had  a  conversation  with  Mr.  Hart  about  Stan^  williamson 
and  the  work  he  was  doing  for  Mr.  Hart,  and  that  Mr.  Hart  stated  to 
her  that  he  was  going  to  pay  Stanley  for  the  work,  and  that  he  owed 
him  for  the  work  that  he  had  done. 
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Ambrose  Walsh,  a  witness  called  on  behalf  of  th«  appellee, 
testified  that  he  had  known  Mr.  Hart  and  Stanley  Williamson  for  a 
number  of  years,  and  had  lived  close  neighbors  to  Mr.  Kart;  that  h« 
had  frequently  seen  the  claimant,  Mr.  Williamson,  at  work  at  the 
home  of  Mr.  Hart;  that  he  had  talked  with  Mr.  Hart  every  day  for  the 
past  five  years  or  more;  that  he  had  seen  Stanley  Williamflon  fixing 
the  windows  and  doing  general  work  around  the  place  and  saw  him  work- 
ing on  the  garage;  that  he  repaired  the  garage  by  putting  on  a  new 
roof;  that  he  had  seen  him  painting  and  hanging  wall-paper  and 
putting  up  stoves  and  taking  them  down;  that  he  took  I't.   Hart  dif- 
ferent places  in  his  automobile,  and  that  he  had  done  a  lot  of  things 
around  the  house  for  Mr.  Hart  continuously  for  five  years  before  Mr. 
Hart's  death;  that  he  had  frequently  caversed  with  Mr.  Hart  con- 
cerning Mr.  Williamson's  services  and  as  to  whether  he  was  to  be 
paid  for  his  v^ork  or  not.  Mr.  Hart's  answer  was,  "He  always  told 
me,  he  said  he  owed  Stanley,  'I  am  going  to  pay  him;  I  haven't  the 
money  now,  but  I  am  going  to  pay  Stanley.'  That  as  soon  as  things 
could  be  straightened  out  he  would  pay  him;  that  he  was  passed  for 
money  at  that  time." 

Glenn  E.  Olson,  a  witness  called  in  behalf  of  the  plaintiff, 
testified  that  he  had  known  Mr.  Charles  E.  Hart  for  a  long  tim^ 
also  was  acquainted  with  Stanley  V/illiamson;  that  he  visited  Mr. 
Hart  in  a  business  and  social  way  many  times,  and  that  on  various 
occasions  Mir.  Hart  said  that  Stanley  V/illiamson  was  his  best  friend, 
a  pal;  that  he  did  the  work  around  the  house  and  did  a  lot  of 
things  for  him  and  that  he  was  going  to  pay  Stanley. 

Frank  Drahr,  another  witness  called  in  behalf  of  the  plaintiff, 

testified  that  he  had  known  Mr.  Hart  and  Mr.  Williamson;  that  he 

Mr. 
had  a  conversation  with  Mr.  Hart  about/williamson  working  for  him 

and  that  Mr.  Hart  said  he  wanted  Williamson  to  come  and  do  some 

work  and  that  he  always  comes  up  there  to  work  and  that  he  will 

be  paid  for  it. 

Forenoe  Brown,  another  witness  called  in  behalf  of  the  plaintiff, 

testified  that  she  had  known  Hart  and  V.llliamson  for  the  past  16 
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years;  that  prior  to  1934  she  saw  the  claimant  at  Mr.  Rart»8  hom« 
most  every  day  for  the  last  5  years  prior  to  the  death  of  Hart; 
that  he  worked  at  the  Hart  place,  papered  the  walls,  fixed  up  the 
yard,  fixed  the  furnace,  repaired  the  sidewalk,  shoveled  snow,  spaded 
the  garden,  roofed  the  barn,  roofed  the  shed;  that  Mr.  Hart  was  in 
the  insurance  business  and  claimant  took  him  around  to  individuals 
here  and  there  and  also  to  Ridgewood  for  collections;  and  around  in 
Joliet  Township,  and  also  took  him  to  dinner  on  Sundays  in  his  own 
home,  and  for  rides  and  fishing;  thet  in  her  opinion  for  the  past 
five  years  he  vtas  at  L'r.  Hart's  home  doing  something  for  him  everyday. 
This  witness  details  other  items  of  work  that  she  had  sees  Williamson 
doing  for  Mr.  Hart.  She  further  testified,  "I  had  a  conversation  with 
Mr.  Hart  concerning  Stanley  V/illiamson,  during  the  last  five  years 
prior  to  his  death.  He  would  always  tell  me  how  good  Stanley  was  to 
him,  and  that  he  owed  him  and  he  intended  to  pay  him."  She  said,   "I 
knew  he  was  doing  a  lot  of  work." 

Several  witnesses  testified  that  in  their  opinion  the  reasonable 
value  of  such  services  as  had  been  rendered  by  V.'illiainson  to  Hart  was 
worth  from  $100.00  to  |115.00  per  month.  Therewas  no  objection  offered 
to  this  testimony.  The  defense  called  Anna  D.  Krings  as  a  witness,  irtio 
is  a  Court  reporter  in  the  Probate  Court  of  Vvill  County,  She  identified 
some  documents  that  contained  the  evidence  of  several  witnesses  in  the 
trial  before  the  Probate  Court.  This  evidence  was  introduced  as  tend- 
ing to  impeach  the  witness  Florence  Brown.  The  defense  offered  no  other 
testimony. 

At  the  close  of  all  the  evidence  the  defendant  submitted  to  the 
court  ten  propositions  of  law.  The  First,  Seventh,  Eighth  and  Tenth 
propositions  were  nala^^ed  "Refused",  toe  others,  "Accepted."  Tbe 
appellant  assigns  as  error  that  tlie  court  erred  in  refusing  to  hold 
the  law  applicable  to  the  case  as  set  forth  in  the  propositions  of 
law  which  he  marked  "Refused",  and  that  the  court  also  erred  in  allow- 
ing the  claim  and  rendering  judgment  in  favor  of  the  appellee  because 
the  evidence  does  not  support,  nor  does  the  law  warrant,  the  amount 
allowed,  or  any  amount  whatsoever.  The  appellee  has  assigned  cross- 


J^-""  "  ::•-;;  BTsey  3  teal  »At  rtot  -^afi  ic^era  *«oib 

a(U  q.ij  r.^it.ci   jtxxf;  /laqeg   ,90£l'/  ^eH  ©rid-  ^b  ft»2(im7  sif  d-silcf 

i-::     .:;?    , 'vons  BeXevoifis   ,2upw=-voxs  add-  bfttlsqei   «90i5m:ifl  erid"  ftezl^   «6t[jBY 

:Tx  triui"        '     :    :  Sfrcrjtd'oslloe  loTt  i>«ovrea/; "  "     "      sis  bnjs  eieilS'  btiB  eitd 

m;vo  i3x.(i  rti  &  rafertirS  jxo  i9£LaiJ&  ocj"  ralri  itcco-  osis  l>nB  ,qlxte£iwoT  it^lloli 

useq  Slid'  ^ol  nclclqo  laxf  jkI  isd^  ;si^ldfil1  baa  asf.;  ,  . 

. Xisiij-^iavs  raid  no'i  salifiemoa  sn.loJ&  SMOrf  s*:J"r.i?K  .  H-.?  .:^b  aisis'  q^  c^ji©'^  ©vi'i 

noeinfiillll"'  is»oe  ftBit  &il8  d-arfd'  liow  l:o  sfiroJ-i  loiid'o  allcd-afi  aeeoliir  alifT 

:-:'f  ;■-■■•■■  ■■  ■■  '       '      '■C'-r.   ■■'■•-:'    ':.■■.-■■  .  •'-'  ;:.oi^vj 

t  olsB  exife     ".sti.  £«<3  joxid  J  ni  ea  ha&  m'ux  owv/o  ©.u  J;:ii^   i)£iB   ,J!iliI 

".^i-sow  Ic  *oI  0  anlol)  BBW  0X5.  vrsxct 
':fsnoe.a©i  sxfd'  aoial^o  lie;  •  ^xlcf  SelliJ-ssd'  8©3Eeii*lw  IjsisveE 

f)0*i©1'5:o  floid-oe:  :;tf«m©dT     .dd-noiPi  i&;v  uO^ciXif!  .  JOX$  moat  xl^iow 

oifw  ,'a8eai}--  s^iiXxS  .Q  sjcmtA  fidXlso  eanstsA  #rff     •XfldfflXd'BiSc 

'lli.;f£$*  .  ::-j;J'ioqe. 

9xl.t   rJ:   seesexirfiw  Isievs-.  '    ^iOi/oo^  9iB08 

-&K0d-  B3  fisoxTf;ond-nl  ejsw  sonofiird  sirfT     ,  iolstf  l&lii 

^sTeTtlo  ©e.as'5:.  .  :9^oX^  atentfXw  eiii:^  "ifOBogifll  o;f  sxii 

*J3©T  fer  .    .tirsTaS  j^e^lf  «rf^       .  ;noMlsoqo'iq  aft*  «t<x&oe 

.  -e^Q^eoA*    ,grcr).  3exi'i8H*'   i^e^SL^.  ■••laoqonq 

"ic  aiioX^iBdQf '  ^^so  &dit  od-  eIcf£olXq<|fl  wsi 

oswBoecf  eeXXeggf  Ja6jn3l>ju{,  a^-tisfeneT:  Jb*n/9  mlsXC  eriJt   rnx 

dKxrbaffl  »ri*  ^r^nlBYi'  <  i-xoqqxrs  dtJa  b®o1»  aone&XTe  en^ 


-4- 


error  in  that  the  court  erred  In  allowing  the  claim  for  only  $5,000.00 
when  the  undisputed  evldenoe  shows  he  is  entitled  to  $5,000.00. 

Our  Supreme  Court  and  Appellate  Courts  have  eaoh  had  oooaaions 
to  pass  upon  the  questions  of  law  relative  to  this  case  and  they  are 
pretty  well  settled  in  regerd  thereto.  In  the  case  of  Brooks  vs. 
Ostrander,  158  111.  A.pp.,  78,  this  court  had  occasion  to  discuss 
practically  the  same  question  as  presented  in  the  present  case  and  we 
there  held  that  if  services  are  rendered  by  one  member  of  a  family  to 
another,  the  mere  fact  of  rencloring  service  will  not  raise  an  implied 
contract  to  pay  for  auou  services .  There  must  be  other  evidence  fron 
which  a  contract  may  be  inferred.  In  the  present  case  it  is  undisputed 
that  Stanley  Williamson  was  a  nephew  of  Charles  W.  Eart,  deceased,  A 
proraise  to  pay  could  not  be  inferred  from  the  fact  that  he  performed 
labor  for  the  deceased  in  his  lifetime,  but  must  be  proven  by  competent 
M±  evidence  that  at  the  time  the  services  were  rendered,  the  claimant 
expected  to  be  paid  and  that  Oiiarles  W.  Eart  intended  to  pay  for  the 
same.  In  such  oases  the  claimant  is  not  a  competent  witness  in  his  owa. 
behalf  and  under  such  olroumstanoes  it  is  competent  to  admit  any  testi- 
mony that  tends  to  prove  the  facts  at  issue  in  the  case.   One  of  the 
latest  expressions  of  the  Supreme  Court  on  this  subject  is  the  case  of 
Moreen  vs.  Estate  of  Carlson,  365  111.,  482.   On  page  493  we  find  ths 
following:   "The  question  remains,  whether  the  plaintiff  was  entitled 
to  recover  for  the  services  rendered  Carlson  during  the  year  preceding 
his  death  on  a  quantum  meruit  basis.  It  is  proper  to  perjxlt  a  quantum 
meruit  recovery  on  a  claim  made  under  an  express  contract.   (Sussdorf 
V.  Schmidt,  55  N.Y.  223;  Canet  v.  Smith,  173  App,   Div.  241,  159  N.T.  Supp. 
593;  15  Corpus  Juris,  750;  People's  Casualty  Claim  Adjustment  Co.  v. 
Darrow,  172  111.  62).   In  /mderson  v.  Biesman  &■  Carriok  Co.,  287  111. 
App.  507,  (decided  since  the  rendition  of  its  opinion  in  the  present 
case,)  the  same  division  of  the  Appellate  Coxirt  has  reached  a  like 
conclusion  supported  by  subdivision  three  of  section  33  and  section  42 
of  the  Civil  Practice  act.  To  recover  on  a  quanttim  meruit  basis  it 
was  not  essential  to  prove  a  specific  contract  and  plaintiff's  failure 
to  establish  the  oral  contract  is  immaterial.  It  was  only  required 
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that  she  produce  sufficient  eviclenoe  of  a  contract,  eiprees  or  implied, 
to  negative  any  presumption  that  her  services  %ere  frratuitously  per- 
formed. The  evidence  previously  narrated  abtindantly  discloses  that  both 
the  rendition  and  acceptance  of  the  services  were  under  an  express  op 
implied  understanding  that  they  should  he  compensated  for  and  ttiat  they 
were  not  rendered  for  love  and  affection.  It  follows  that  the  trial 
court  properly  held  that  the  plaintiff  was  entitled  to  a  recovery  on  a 
quantum  meruit  basis.** 

From  an  examination  of  the  evidence  introduced  in  this  case  it  is 
iour  conclusion  that  the  plaintiff  has  established  the  fact  that  at  tha 
time  hB  rendered  the  services  in  question  the  deceased,  Charles  W.  Rart, 
intended  to  pay  him  for  the  same  and  under  the  circamstancee  ti.e  clalm^ 
ant,  Stanley  Williamson  is  entitled  to  recover  the  reasonable  value 
for  such  services. 

We  do  not  deem  it  necessary  to  call  attention  specifically  to  tha 
refused  propositions  at  law  as  tendered  by  the  defense,  except  that 
the  propositions  that  the  court  marked  "Accepted",  fully  presented 
the  questions  of  law  applicable  to  the  case.    There  was  no  error  in 
marking  the  refused  ones  "Refused." 

The  appellee  has  assigned  cross-error  that  the  court  sho\ild  have 
allowed  $5,000.00  on  the  claim  instead  of  |3,000.00.  From  the  amount 
of  labor  performed  by  the  claimant  for  the  deceased,  as  disclosed  by 
the  evidence,  it  is  our  conclusion  that  the  trial  court  made  a  very 
liberal  allowance  for  the  claimant.  Cross-error  is  hereby  overruled. 

We  find  no  reversible  error  in  the  case  and  the  judgment  of  the 
trial  court  is  affirmed. 

iTudgmsnt  affirmed. 
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STATE    OF   ILLINOIS, 

SECOND  DISTRICT  }  L  JUSTUS  L.  JOH^^SOX.  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  tlio  ket^por  of  the  Eecords  and  Seal  thereof,  do  hejebv 

certify  that  the  foregoing  is  a  trne  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  AVhoroof.  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate   Court,  at   Ottaxva.  this day  of 

in  tlie  vear  of  our  Lord  one  thousand  nine 


hundred  and  thin\- 


Clerl-  of  the  AppfVatf  Court 

(73815— 5M— 3-32) 


^^^ 


1/^ 


AT   A  TERM  OF   THE  APPSLLATS  COURT, 

Ee^-r'.n   and  held  at   Ottawa ^   on  Tuesday,    the   3rd  day   of  y.ay,    in   the 
year   of  our  Lord   one    thousand   nine   hundred  and    thirty-eight, 
within  and  for   the    Second  District   of    the   State   of  Illinois: 

Present   --  The  Hon.    FRA^IPCLIN  R.    DOVE,    Presiding   Justice 
Hon.    FRED  G.   '/jOLFE,    Justice 
Hon.    BLAIME  HUFFI.^AN,    Justice 
JUSTUS    L.    JOmJSCW,    Clerk 
RAIPH  H.    DESPER,    Sheriff 


^96I.A.  650 


^ 


BE  IT  RaiETIBSRED ,    that   afterwards,    to-wit:    On        SEP  1 5  1S38 
the   Opinion   of   the  Court  was   filed  in   the   Clerk's    Office   of   said 
Court,    in  the  words   and    figures   following,    viz: 


General  No.  9332  Agenda  No.  25 


IN  THE 
APPELLATE  COURT  OF  ILLINOIS 
SECOND  DISTRICT 


May  Term,  A,'.  D.  1938 


/■ 


Hallie  Kelley, 

(Plaintiff)  Appel2*©e, 


/       "^ 


▼B.  /  Appeal  from, "the  Circu 


/ 

ppeaJ  f roj 


Court/ of  ^01  County.  \ 


Theodore  0.  Miles,  or  In 'the  /^"^'\        I    / 
alternative,  Frank  Sutor,\,   /    I       ? 
Defendants       ^v  I    J  ' 

On  Appeal  of  l 

Theodore  0.  Miles  V 

( Defendant )  Appellant . 

WOLFE— J. 

On  November  27,  1934,  Hallie  Kelley,  the  appellee,  started 
a  sviit  in  the  Circuit  Court  of  Knoz  County,  Illinois,  against 
Theodore  0.  Miles,  or  in  the  alternative,  Frank  Sutor,  for  alleged 
damages  she  sustained  in  a  collision  between  the  automobile  in  nAiioh 
she  was  riding  and  a  truck  of  the  defendant  Theodore  0.  Miles.  The 
petition  consists  of  three  counts  and  alleges  that  the  plaintiff 
with  all  due  care  and  caution  for  her  own  safety  was  riding  in  a 
oar  driven  by  one  Thomas  Gagg  upon  and  along  a  paved  road.  State 
Highway  No.  91,  near  Knoxville,  Illinois,  on  the  18th  of  October, 
1934;  that  the  car  in  which  she  was  riding  was  traveling  at  a  speed 
of  not  more  than  forty  miles  per  hoxir,  and  following  and  in  the  rear 
of  the  motor  truck  of  the  defendant  which  was  proceeding  in  the  same 
direction  as  the  automobile  driven  by  Thomas  Gagg;  that  the  truck 
was  being  driven  by  one  Dell  Shafman,  who  was  the  agent  or  servant 
of  Theodore  0.  Miles,  and  he  likewise  was  driving  at  a  rate  of 
speed  of  not  more  than  forty  miles  per  hour^  that  said  Theodore  0. 
ililes,  by  Dell  Shafman,  his  agent  and  servant  for  that  purpose,  was 
driving  and  operating  said  truck  on  said  highway  in  a  careless, 
reckless,  and  negligent  manner  and  without  proper  or  due  regard 
for  the  safety  of  others. 
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The  petition  further  al]fl?e8 ,  "that  the  said  Dell  Shafman,  the 
agent  and  servant  of  the  defendant,  Theodore  0.  Miles,  or  In  the 
alternative  Frank  3utor,  with  the  intention,  as  plaintiff  is  informed 
and  believes,  of  turning  into  a  private  road  or  drlrefway  leading 
north  from  said  State  Highway,  without  warning  or  signal  of  any  kind, 
turned  left  across  said  State  Highway  No.  91  and  directly  across  the 
path  of  the  automobile  in  which  complainant  was  riding  and  by  reason 
of  the  failure  of  the  said  defendant  to  signal  his  intention  of  so 
turning  to  the  left  across  said  State  Highway,  the  automobile  in 
which  the  plaintiff  was  riding  ran  into  and  struck  the  side  of  said 
motor  truck  with  great  force  and  violence;  that  as  a  direct  and 
proximate  result  of  the  careless,  negligent  and  reckless  driving 
of  said  motor  truck  by  the  said  defendant,  the  plaintiff  was  then 
and  there  greatly  injured." 

Count  two  is  practically  the  same  as  covmt  one,  with  the 
exception  of  the  charge  of  negligence  of  the  defendant,  which  is  as 
follows:  "That  said  Thomas  G-agg,  in  whose  automobile  the  plaintiff 
was  riding,  and  which  said  automobile  was  following  closely  in  the 
rear  of  the  motor  truck  or  motor  vehicle  driven  and  operated  by 
the  defendant,  swung  out  to  his  left  and  upon  the  northerly  portion 
of  said  State  Highway  No.  91,  with  the  intention  of  passing  the  motor 
truck  so  operated  and  driven  by  the  said  defendant,  but  the  said 
defendant,  negligently,  recklessly  and  carelessly,  and  without 
warning  or  signeil  of  any  kind,  suddenly  swung,  drove  and  operated 
the  motor  truck,  then  and  there  by  him  driven  and  operated  toward 
his  left  and  toward  the  entrance  of  said  private  drive,  and,  by 
reason  of  liis  negligence  as  aforesaid,  placed  the  said  motor  truck 
directly  in  front  of  the  automobile  in  which  plaintiff  was  riding, 
causing  the  automobile  in  which  plaintiff  was  riding  to  come  into 
violent  contact,  with  said  motor  truck,  resulting  in  a  foreeful  and 
violent  collision  of  the  said  automobile  in  which  the  plaintiff  was 
riding  and  the  motor  truck  being  driven  by  the  said  Dell  Shafman,  t he- 
agent  and  servant  of  the  defendant  Theodore  0.  Miles,  or  in  the 
alternative  the  agent  and  servant  of  the  defendant  Frank  Sutor." 
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Count  three  is  the  same  as  oounts  one  and  two  with  the  ex- 
ception of  the  charge  of  negligence,  and  is  as  followa:  "That 
at  the  time  and  place  aforesaid,  the  said  State  Highway  PTo.  91 
was  one  of  the  duly  designated  State  Highways  of  the  State  of 
Illinois,  and  that  there  was  then  and  there  in  full  force  a  certain 
statute  of  the  State  of  Illinois,  which  is  known  and  designated  as 
Paragraph  5  of  Section  254  of  Chapter  121  (Smith-Hurd  Revised 
Statutes,  1933)  and  which  is  as  follows:  'No  driver  of  a  vehicle 
shall  suddenly  stop  or  slow  down  without  first  signalling  his  in- 
tention with  outstretched  arm  or  otherwise  to  those  following 
closely  in  the  rear  nor  shall  he  turn  without  signalling  in  a 
similar  manner  both  to  those  following  closely  and  those  approach- 
ing from  the  opposite  direction,'  and  that  the  said  defendant  then 
and  there  carelessly  and  negligently  and  in  violation  of  said 
statute  failed  to  signal  his  intention  of  turning  with  outstretched 
arm  as  required  by  statute." 

The  answer  of  the  defendant  Mies  denies  that  plaintiff  was 

in  the  exercise  of  due  care  and  caution  for  her  own  safety;  denies 

that  the  car  of  Gagg  was  being  driven  in  a  careful  manner  at  a  speed 

at 
of  not  more  than  Corty  miles  aji  hour;  and  denies  that/the  time  of 

the  accident  that  Dell  Shafman  was  driving  said  truck  as  an  agent 
or  servant  of  the  defendant  Theodore  0.  Miles.  The  plaintiff  amended 
Paragraph  2  of  Count  E  of  her  amended  complaint  in  which  she  allgges 
that  Thomas  Gagg  at  the  time  and  place  in  ciuestion  in  attempting  to 
pass  the  truck  of  the  defendant,  swung  out  and  turned  to  the  left  upon 
the  northern  portion  of  the  highway  with  the  intention  of  passing  the 
truck  which  was  operated  and  driven  by  the  defendant,  by  his  agent, 
and  the  defendant  by  said  agent,  negligently,  recklessly,  and  care- 
lessly, and  without  warning  or  signal  of  any  kind  suddenly  swung, 
drove,  and  operated  said  motor  truck  to  his  left  across  and  upon  the 
northern  portion  of  said  highway  and  towards  the  entrance  of  a  private 
driveway,  and  by  reason  of  his  directing  the  truck  across  to  the 
driveway,  negligently  placed  said  truck  directly  in  front  of  the 
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automoblle  in  vrtiich  the  plaintiff  waa  riding  and  caused th» 
accident  complained  of. 

Plaintiff  alleges  that  hy  reasons  of  this  carelessness  and 
negligence  of  the  defendant,  the  oolllsion  occurred  and  she  was 
greatly  injured  and  damaged.  Each  of  the  defendants  filed  answers, 
but  at  the  conclusion  of  the  testimony  tho  suit  was  dismissed  as  to 
Frank  Sutor,  so  the  only  defendant  is  Theodore  0.  Miles,  and  the 
answer  of  Sutor  is  deleted. 

The  case  wae  tried  before  a  jury  which  foxind  the  issues  in 
favor  of  the  plaintiff  and  assessed  her  damages  at  $3,500.00.  The 
defendant  filed  a  motion  for  a  new  trial  setting  forth  a  nximber  of 
reasons  for  the  same.  This  motion  was  overruled  and  judgment  was 
entered  on  the  verdict  in  favor  of  the  plaintiff  for  $3,500.00 
and  it  is  from  this  judgment  that  the  appellant,  Theodore  0.  i:iles 
is  prosecuting  this  appeal. 

The  appellee  testified  in  her  own  behalf  and  the  persons  that 
were  with  her  in  the  automobile  at  the  time  of  the  accident  gave 
their  version  as  to  how  the  accident  occurred.   Dell  ShafBian, 
driver  of  the  truck  in  question, and  R.  D.  Sandall,  who  was  standing 
near  a  corn  crib  when  he  saw  the  accident  occur,  testified  as  to 
what  he  saw  at  the  time  of  the  accident.  Also  witnesses  were  called 
in  regard  to  the  injuries  to  the  plaintiff.  Thomas  Gragg,  one  of 
the  plaintiff's  witnesses,  testified  that  the  car  in  which  the 
plaintiff  was  riding  was  being  driven  in  a  careful  manner  along  the 
state  highway  in  question;  that  as  they  approached  an  intersection 
they  saw  the  driver  of  the  defendant's  truck  drive  upon  the  paved 
road  and  turn  east  in  the  same  direction  in  which  the  Gagg  ceir  was 
being  driven;  that  as  they  approached  the  truck,  G-agg  pvilled  to  the 
left  and  sounded  his  horn  several  times  and  gave  notice  of  his  in- 
tention to  pass  the  truck;  that  he  was  driving  at  a  rate  of  speed  of 
approximately  40  miles  an  hour;  that  he  sounded  his  horn  the  first  ^ 
time  at  a  distance  of  approximately  250  feet  back  of  the  truck;  that 
he  continued  sounding  his  horn,  but  the  truck  without  any  warning 
from  its  driver  turned  across  the  hsird  road  in  front  of  the  automobile 
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and  the  accident  ooourred.  The  testimony  of  the  other  occupant* 
of  the  car  iwas  practically  the  same  as  Mr.  Gagg»s. 

Dell  Shafman,  the  driver  of  the  truck,  testified  that  before 
he  started  to  turn  across  the  road  he  looked  in  the  mirror  and  sow 
no  one  approaching;  that  he  gtuck  hie  hand  out  of  the  left-hand 
side  of  the  truck  after  he  had  gone  eight  or  nine  rods  east  of  the 
intersection;  that  he  left  his  hand  out  for  a  distance  of  a  rod  or 
80$  that  the  maxim\im  speed  of  his  truck  was  15  miles  an  hour;  that 
he  did  not  hear  the  sound  of  any  horn  before  he  turned. 

Mr.  Sandall  testified  that  he  saw  the  truck  approaching  the  hard 
road;  that  he  saw  a  car  coming  east  on  the  hard  road,  about  100  to 
110  rods  west  of  the  intersection;  that  the  truck  pulled  onto  the 
pavement  and  went  east,  proceeding  on  the  south  side  of  the  pavement; 
that  after  the  truck  had  gone  about  five  rods  east  on  the  hard  road, 
the  driver  put  his  hand  out  of  the  left  side  of  the  cab  to  signal; 
that  his  hand  was  out  for  the  time  it  took  the  truck  to  go  a  distance 
of  about  one  rod;  that  the  driver  of  the  truck  then  drew  his  hand  in 
and  began  to  pull  across  the  pavement  to  the  north;  that  just  before 
the  truck  started  to  cross  the  pavement  it  was  on  the  right-hand  or 
south  side  of  the  slab* 

If  Dell  Shafman  and  Mr.  Sandall  are  correct  in  the  time  that 
Shafman  held  his  hand  out  to  signal  that  he  intended  to  make  the  turn 
across  the  pavement  to  the  left,  and  the  truck  was  being  driven  at 
the  rate  of  15  miles  an  hour,  the  length  of  time  consumed  in  giving 
the  signal  would  be  less  than  one  second.  The  jury  heard  the  evidence 
and  had  an  opportunity  to  observe  the  witnesses  upon  the  stand  and  it 
is  thai*  duty  to  decide  which  witness  is  more  worthy  of  belief.  They 
found  the  issues  in  favor  of  the  plaintiff. 

After  reading  the  evidence  as  abstracted  it  is  our  conclusicn 
that  the  preponderance  of  the  evidence  is  in  favor  of  the  plaintiff; 
that  the  accident  was  caused  by  the  negligence  of  the  driver  of  the 
defendant's  truck;  and  that  the  plaintiff  was  in  the  exercise  of  due 
care  and  caution  for  her  own  safety  at  the  time  of  the  accident. 
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It  is  insisted  by  the  appellant  ttiat  the  yerdlot  of  the  jury  Is 
the  result  of  sympathy,  passion,  and  prejudice,  and  is  not  based  on 
competent  evidence.  Kis  complaint  in  this  matter  is  that  the  plain- 
tiff tried  to  Introduce  in  evidence  a  plaster  cast  which  the  doctor 
had  placed  upon  the  injured  knee  of  the  plaintiff  at  the  time  he 
treated  her  for  her  injuries.  T'a.&   witness  who  was  called  to  identify 
this  cast  was  Mrs.  John  Belt.  Her  testimony  was  that  the  cast  in 
q.uestlon  was  the  one  worn  oy   the  plaintiff,  Mrs.  Hallie  Kelley.  Then 
upon  objection  of  the  defendant's  attorney,  the  exhibit  was  withdrawn. 
The  appellant  in  his  argument  states  that  the  plaintiff  again  tried  to 
introduce  the  plaster  oast  in  evidence  when  Dr.  McClanahan  was  called 
as  a  witness.   On  examination  of  the  doctor's  testimony  as  abstracted 
it  does  not  disclose  that  any  such  attempt  was  made  to  introduce  this 
exhibit.  Vce  do  not  see  how  an/  attempt  to  introduce  this  exhibit  in 
evidence  could  prejudice  the  jury  against  the  defendant. 

Complaint  is  made  that  the  plaintiff's  given  instruction  No.  1 
directs  a  verdict  for  the  plaintiff,  and  all  the  facts  necessary  to 
be  proven  to  entitle  the  plaintiff  to  recover  were  not  stated  and  does 
not  include  all  the  material  elements  necessary  for  a  directed  verdict. 
Therefore  the  instruction  is  fatally  defective  and  cannot  be  cured  by 
other  instructions  in  the  case  and  the  judgment  should  be  reversed  for 
this  reason  alone.  This  instruction  does  not  direct  a  verdict  or 
direct  a  recovery  for  the  plaintiff  and  does  not  tiixKK  attempt  to  set 
forth  the  facts  for  such  purpose.  This  instruction  is  merely  for  the 
purpose  of  stating  the  law  relative  to  the  facts  necessary  to  be  proven 
in  regard  to  establishing  the  fact  that  Dell  Shafman  was  driving  the 
truck  at  the  time  of  the  accident  in  question  as  agent  and  servant  of 
the  defendant,  Theodore  0.  Miles.  Wo  think  that  this  instruction  is 
a  fair  statement  of  the  law  relative  to  this  case. 

Complaint  is  also  made  that  instruction  No.  8  given  in  behalf 
of  the  plaintiff  is  fatally  defective  and  therefore  should  not  have 
been  given.  The  abstract  and  record  discloses  that  the  defendant 
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flled  a  motion  for  a  n«w  trial  setting  forth  epecifioaliy  Lis  reaaons 
for  the  ssjne.  The  motion  does  not  make  any  reference  to  plaintiff's 
instruction  No,  8.  The  appellee  insists  that  section  192,  Chapter 
110,  Sraith-Hurd  Annotated  Statutes,  provides  that  motions  for  new 
trials  shall  be  filed  in  writing  particularly  specifying  the  grounds 
of  such  motion,  etc.;  that  defendant  in  his  motion  for  a  new  trial 
did  not  specify  as  one  of  the  objections  that  plaii.tiff's  instruction 
No.  8  was  erroneous;  therefore,  the  defendant  cannot  raise  that 
question  for  tbe  first  time  in  this  court.  That  portion  of  Section 
192  of  the  Practice  Act  relating  to  a  new  trial.  Is  the  same  as 
Section  77  of  the  old  Practice  Act.  The  last  expression  of  our 
Supreme  Court  relative  to  such  cases  is  found  in  People  v.  Cohen, 
352  111.,  380.   On  page  381  we  find  this  language:   '•Section  77  of 
the  Practice  Act  directs  the  party  moving  for  a  new  trial  to  file 
the  points  in  writing,  particularly  specifying  the  grounds  of  his 
motion.  This  court  has  held  that  that  section  is  directory  and  not 
mandatory,  and  that  if  the  party  moving  for  a  new  trial  makes  either 
a  written  or  verbal  motion  for  a  new  trial  without  stating  in  writing 
the  grounds  therefor  and  without  objection,  the  requirement  of  such 
statement  is  waived.  If  certain  points  in  writing  particularly 
specifying  the  grounds  of  a  motion  for  a  new  trial  have  been  filed, 
the  party  filing  the  same  will  be  deemed  to  have  rraived  all  causes 
for  a  new  trial  not  set  forth  in  his  written  grounds  and  in  the 
Appellate  Court  will  be  confined  to  the  reasons  specified.  If  the 
motion  has  been  submitted  without  specifying  the  grounds  therefor 
in  writing,  the  party  may  avail  himself  of  any  cause  for  a  new  trial 
which  may  appear  in  the  record,  whether  it  be  the  admission  or 
rejection  of  evidence,  the  giving  or  refusing  of  instructions,  the 
lack  of  sufficient  evidence,  or  any  other  error  occurring  on  the 
trial.  The  above  holding  by  this  court  is  applicable  to  both  civil 
and  criminal  cases.**  It  is  our  conclusion  that  the  appellant  is 
not  in  a  position  to  raise  the  question  of  the  sufficiency  of  the 
Instruction  in  question. 
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It  la  al30  insisted  that  the  court  erred  In  refusing  to  glre 
certain  Instructions  tendered  by  the  defendant.   .Ve  have  read  th« 
Instructions  given  both  for  the  plaintiff  and  for  the  defendant, 
and  also  the  refused  instructions,  and  it  is  our  conclusion  that  the 
court  did  not  err  in  refusing  the  defendant's  preferred  instructions 
as  they  were  covered  by  other  instructions  in  the  case.  On  the  whole 
the  jury  was  fairly  instructed. 

The  appellant  most  strenuously  insists  that  the  evidence  does 
not  sustain  the  charge  that  at  the  time  of  the  accident  in  question, 
Dell  Shafman  was  the  agent  or  servant  of  Theodore  0,  Miles.  Mr. 
Miles  in  his  testimony  states  that  he  was  the  owner  of  the  truck  in 
question  and  that  Mr.  Shafman  had  been  in  his  employ  for  qxiite  a 
number  of  years;  that  he  furnished  the  truck  and  oil  and  repairs, 
and  that  Shafman  would  drive  the  truck;  that  they  divided  the  profits 
between  them,  but  denies  that  he  had  anything  to  do  with  the  contract 
under  which  Shafman  was  hauling  corn,   ^uite  a  number  of  witnesses 
were  called  relative  to  what  was  said  to  Shafman  about  hauling  the 
corn.  The  custom  of  Dell  Shafman  and  his  dealings  with  Miles  and 
the  other  truck  drivers  was  described  by  the  witnesses.  This  evidence 
was  presented  to  the  jury  to  decide  whether  at  the  time  in  question 
Shafman  was  the  agent  or  servant  of  the  defendant,  Theodore  }-:iles. 
The  issue  was  one  for  the  jury  to  decide.  Shannahan  v.  Nightingale, 
321  111.,  163;  Franklin  Coal  Company  v.  Industrial  Commission,  296 
111.,  329,  A  statement  of  the  testimony  of  the  different  witnesses 
testifying  relative  to  this  issue  would  serve  no  useful  purpose. 
The  jury  was  properly  instructed  as  to  the  law  in  such  cases.  They 
found  the  issue  in  favor  of  the  plaintiff.  We  cannot  say  their 
flhdlng  is  against  the  manifest  weight  of  the  evidence. 

We  find  no  reversible  error  in  the  case  emd  the  judgment  of 
the  Circuit  Court  of  Knox  County  is  hereby  affirmed. 

Judgment;  euCfirmed, 
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STATE    OF   ILLINOIS, 

SECOND  DISTRICT  J  I.  JUSTPS  Ti.  JOHNSON.  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  tlie  Records  and  Seal  thereof,  do  hereby 

certify  that  the  forefroing  is  a  true  copy  of  the  opinion  of  the  said  A]ipellate  Conrt  in  the  above  entitled  ca\ise. 

of  record  in  n\y  ofRce. 

In  IVstimony  AVheroof.  I  hereunto  set  niy  hand  and  aflix  the  seal  of  said 

Appellate   Court,  at   Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 
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Bruno  Hefer  and  Bruno  vjlefer,  Administrator 

Estate  6f  Enaixm  Catherine  Hefer,  deo«aji&(I,      ; 
Plainrtiff«^-"Appellees,  v.  Qharles  M.  Thtwn-  \ 

so^/'as  Trustee  of  the  Chicago  afld  \ 

pastern   Illinois   Railway    Com-  ^ 

IHHty^  a  Corporation,  Defeud*  /r\/»X      /I         /^^-*^ 
ant- Appellant.  ;^yO    i.A.     OOl 

Apjical  from  I  he  Circuit  Court  of  Moiitf/onicri/  Count  i/. 

January  Tekm,  A.   1).   \i)'.iH. 
Gen.  No.  9108  Agenda  No.  14 

Mn.  JusTK'i':  Davis  dolivorod  tlie  opinion  of  the  Court. 

Bniiio  Hd'cr,  iii(livi(liiall_y,  and  as  administrator  of 
the  estate  of  Emma  IJofor,  deceased,  commenced  a  suit 
iu  the  Circuit  (!onrt  of  Montgomery  County  against 
Charles  M.  Thomson,  as  Trustee  of  the  Cliicago  and 
Eastern  Illinois  Railway  Company,  a  corporation,  said 
parties  hereinafter  referred  to  as  plaintiffs  and  de- 
fendant respectively,  to  recover  damages  that  the 
plaintiff,  Bruno  Hefer,  and  the  husband  and  next  of 
kin  of  Emma  Hefer,  deceased,  sustained  on  account 
of  injuries  to  plaintiff,  Bruno  Hefer,  and  the  death 
of  Emma  Hefer,  caused  by  the  alleged  negligence  of 
said  defendant. 

Upon  the  trial  of  said  cause  the  ,iury  returned  ver- 
dicts assessing  the  damages  of  the  plaintiff,  Bruno 
Hefer,  at  the  sum  of  $2000.00  and  the  damages  of 
Bruno  Hefer,  administrator,  at  the  sum  of  $-tO00.OO. 
Defendant  moved  the  court  for  judgments,  notwith- 
standing the  verdicts  of  the  jury  in  favor  of  Bruno 
Hefer,  individually,  and  as  administrator  of  the  estate 
of  Emma  Hefer,  deceased,  which  motions  were  denied 
by  the  court.  The  court  upon  overruling  the  motions 
for  a  new  trial  and  in  arrest  of  judgments,  rendered 
judgments  upon  the  verdicts  of  the  juiy.  This  is  an 
appeal  from  said  judgments  of  the  circuit  court  of 
Montgomery  County,  entered  on  August  3,  1937. 

The  complaint  consisted  of  two  counts,  in  the  first 
of  which  the  plaintiff",  Biimo  Hefer  individually, 
charged  that  while  he  was  crossing  the  tracks  of  the 
defendant  railway  company,  at  a  crossing  designated 
in  the  complaint,  the  agents  and  servants  of  the  de- 
fendant   so    negligently,    carelessly    and    improperly 
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maiiagod  tlio  locomotive  and  carH  of  det'endant  that 
tlio  same  lan  upon  and  struck  the  automobile  driven 
hy  i)laiiitirr,  Bruno  WcA'av,  and  tliat  the  name  was 
demolished  and  he  was  thrown  ui)on  the  tracks  and 
.ground.  This  count  also  cliarj^es  tiiat  defendant  vio- 
lated tlie  provisions  of  the  statute,  which  provided 
that  a  hell  be  rung  or  a  whistle  sounded  as  the  train 
approached  a  [)oinl  where  the  railroad  crosses  or  in- 
terK((cts  the  publico  highway  above  mentioned.  It  is 
also  charged  that  the  servants  of  defendant  operated 
the  engine  on  said  tracks  in  approaching  said  crossing 
without  maintaining  or  having  any  headlight  thereon 
in  the  iiiglil  time,  when  it  was  very  dark,  and  without 
giving  any  warning  by  bell  or  whistle  of  the  approach 
of  the  train  until  it  was  too  late  for  him  to  avoid  being 
struck ;  that  as  a  result  of  the  collision  with  the  truck 
owned  by  the  plaintiff,  Bruno  Hefer,  he  was  injured. 

In  the  second  count  of  the  complaint  Bruno  liefer, 
as  administrator  of  the  estate  of  Klmma  Hefer,  de- 
ceased, re-alleges  certain  allegations  contained  in  count 
one,  and  further  charges  that  he  and  Emma  Hefer, 
husband  and  wife,  were  riding  in  an  automol)ile  owned 
and  driven  by  him  in  a  westerly  direction  along  a 
public  highway  and  upon  the  tracks  of  the  railway 
company.  The  count  charges  general  negligence,  fail- 
ure to  ring  a  bell  or  sound  a  whistle,  and  failure  to 
have  a  lieadlight,  and  charges  as  a  result  of  the  col- 
lision Emma  Hefer  was  instantly  killed,  and  that  she 
left  surviving  her  Bruno  Hefer,  her  husband,  and 
Archibald  and  Lorraince  Hefer,  as  her  sole  heirs  at 
law. 

The  answer  of  defendant  denies  the  allegations  of 
counts  one  and  two  of  the  complaint  and  states  that 
Bnino  Hefer  was  the  husband  of  Emma  Hefer,  and 
that,  if  she  was  injured  and  killed  at  the  time  of  the 
collision,  her  death  was  caused  by  the  negligence  of 
her  husband,  and  administrator  and  plaintiff  in  the 
suit;  that  said  death  was  caused  by  his  negligence  in 
driving  the  truck  in  which  they  were  riding  onto  the 
railroad  track  without  exercising  due  care  and  cau- 
tion for  his  safety  and  the  safety  of  Emma  Hefer, 
and  that  as  a  result  of  said  negligence  Emma  Hefer 
was  injured  and  killed;  that  plaintiff.  Bruno  Hefer, 
her  husband  and  administrator  of  her  estate  for  the 
benefit  of  the  next  of  Idn,  is  barred  by  his  negligence 
from  recovering  damages  in  any  sum,  and  that  the 
next  of  kin  are  also  precluded  by  the  negligence  of 
Bruno   Hefer,  as   administrator  of  her   estate,   from 
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iccovcriiij^'  any  darriM^^cH   t'rjr  liis   Ix-iicfil   or  citlicr  of 
thom. 

On  Jniic  I!),  I').'i7,  morr-  Dian  ono  yt-ar  after  thr-  rloath 
of  Kmrna  llofcr,  ftlaitiliff  filed  an  amendnnent  to  W\h 
cornplainl,  strikiiif,'  ont  tjio  name  of  "f 'TliompHon"  and 
iiiscitii:;;  in  lien  IlKMcorr'TliomKon,"  and  also  Ktrik- 
iiiK  "111  llie  word  "Macoupin"  Cjounty  and  inKertiri^ 
the  word  " AIonlKomery"  t!ounly;  and  by  insertinj;  in 
coniits  one  and  two  tlie  .statutory  provision  rofjuirinx 
all  railroads  Ir)  maintain  on  all  eiij,'ines  in  Ireii^ht 
serviec  a  lieadlif^dit  with  snffieieiit  candle  power  to 
throw  a  light  which  will  enable  the  operator  to  plainly 
discern  an  object  the  size  of  a  man  upon  the  track  at 
a  distance!  of  450  feet  from  the  headlight. 

Defendant  filed  a  motion  to  strike  the  amendment 
ON  the  ground  that  it  introduced  a  new  cause  of  action 
not  alleged  or  set  forth  in  the  original  complaint,  and 
was  filed  after  the  expiration  of  one  year  from  the 
date  of  the  death  of  Emma  Hefer,  and  that  plaintiff, 
as  administrator,  was  barred  from  filing  said  amend- 
ment. The  court  denied  the  motion,  and  defendant 
answeied,  alleging  that  the  engine  and  train  was  a 
freight  train  and  was  used  as  such  by  defendant  in 
freight  service,  and  was  equipped  as  required  by  said 
statute.  The  defendant  also  moved  the  court  for  a 
separate  trial  and  supported  such  motion  by  an  affi- 
davit of  one  of  the  attorneys  in  the  case,  which  mo- 
tion was  overruled  by  the  court. 

It  is  contended  by  defendant  that  the  coui-t  erred  in 
allowing  the  plaintifl^',  Bruno  Hefer,  to  testify  as  ad- 
ministrator of  the  estate  of  Emma  Hefer,  deceased, 
in  the  case  wherein  he  seeks  to  recover  damages  for 
the  benefit  of  the  next  of  kin  of  said  deceased,  and  also 
for  failing  to  grant  a  sci)arate  trial  on  the  ground 
that  the  defendant  would  ho  embarrassed  if  the  causes 
were  tried  together. 

The  court  did  not  err  in  refusing  to  grant  a  separate 
trial,  because  the  complaint  as  filed  joined  as  par- 
ties the  plaintiff,  Bnmo  Hefer,  in  his  individual 
capacity  and  also  as  administrator  of  the  estate  of 
his  wife,  Emma  Hefer,  deceased,  and  to  allow  said 
claims  to  be  joined  and  prosecuted  and  tried  jointly 
in  the  same  trial  would  prejudice  and  embarrass  the 
defendant  to  the  extent  that  his  rights  would  be  un- 
duly prejudiced;  that  Bruno  Hefer,  as  husband  of 
Emma  Hefer,  would  be  interested  in  any  judgment 
that  might  be  olitained  by  him  as  administrator  and 
would  receive  a  portion  of  the  same;  that  in  his  in- 
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dividual  Kuil  Ik;  would  in;  a  <;ompr;t(;nt  wittu.-HH,  l»ut 
ill  liiw  Hiiil  as  a<lrniiiiHtrat,or  lie  would  not  Im-  cornp(;t<Mit, 
and  lliat  it  would  ho  imijracticaljlc  and  diflTicull  and 
irn|)ossil)l(!  I'oi'  tlio  court  to  ho  inHlruct  Dm;  jury  in 
llif  conHidoration  ol'  tin;  tf^Htiraony  to  \)i;  givcMi,  and 
lli;i(  IJie  Jury  would  coiiKidcr  Haid  tOHtimony  in  oacli 
oi"  said  caHOH,  bolli  individually  and  tlic  suit  in  which 
Iio  uppoarod  as  administrator  of  Kmrna  Hcfor,  de- 
ceased. Neither  did  the  conrt  err  in  permitting  Bruno 
Hefer  to  tcHtify  in  his  behalf  as  administi-ator  of  the 
eslate  of  Kmma  Ilcfer,  deceased. 

Under  tiie  fji'ovisions  of  our  statute  in  i-egard  to 
l<]vidence  and  Depositions,  no  person  inaiiy  civil  action, 
suit  01'  proceeding  shall  be  allowed  to  testify  therein 
of  his  own  motion  or  in  his  own  belialf,  when  any  ad- 
verse pai'fy  sues  or  defends  as  the  trustee  or  conserva- 
tor of  any  idiot,  habitual  di'unkard,  lunatic  or  distract- 
ed person,  or  as  executoi',  administrator,  heir,  legatee 
or  devisee  of  any  deceased  person,  or  as  guardian  or 
trustee  of  any  such  heir,  legatee  or  devisee. 

In  this  case  tlie  yilaintiff  sues  as  administrator  of  the 
estate  of  Emma  Hefer,  deceased,  and  was  competent 
to  testify  in  his  own  behalf.  I.  C.  R.  R.  Co.  v.  Reardon, 
157  111.  372,  41  N.  E.  871 ;  Barnes  v.  Earle,  275  III.  381, 
114  N.  E.  168.  It  is  true  tlmt  i)laintiff  would  be  incom- 
petent to  testify  as  to  any  communication  or  admission 
made  by  his  wife  to  him,  or  as  to  any  conversation  be- 
tween them  during  coverture.  111.  Rev  .Stat.  1937, 
chap.  '51,  sec.  5,  Callaghan's  111.  Stat.  Ann.  1932-1935, 
Supplement,  chap.  51,  par.  5;  Barnes  v.  Earle,  supra. 
Plaintiff  as  administrator  of  the  estate  of  Emma 
Hefer,  deceased,  did  not  testify  as  to  any  conamunica- 
tion  or  admission  made  by  his  wife  to  him,  or  as  to  any 
conversation  between  them,  and  was  competent  under 
the  common  law  to  testify  to  any  facts,  the  knowledge 
of  which  he  liad  obtained  from  sources  other  than  his 
wife.  Mahlstedf  v.  Ideal  Lii/hfhiq  Co.,  271  111.  154,  110 
N.  E.  795. 

It  is  also  insisted  that  the  court  erred  in  overruling 
defendant's  motion  to  strike  the  amendment  to  the 
complaint  for  the  reason  that  it  set  up  a  new  cause  of 
action  as  to  Bruno  Hefer  administrator  of  the  estate  of 
Emma  Hefer,  deceased,  and  was  tiled  after  the  expira- 
tion of  one  year  from  the  date  of  her  death. 

Sec.  46  of  the  Civil  Practice  Act  provides,  in  sub- 
stance, that  no  cause  of  action  set  up  in  a  pleading 
shall  be  barred  by,  lapse  of  time  under  any  statute 
limiting  the  time  within  which  an  action  mav  be 
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brouMliI,  if  tlu!  tim(!  prcwrihod  or  limit*;*!  had  not 
oxpirod  wlioii  t,fi<;  oii^inal  pleading  wa.s  fil(;d,  if  it 
Hliall  af)p('ai-  from  ilu'  oiigiiiai  and  amended  plf;ad- 
iii,t!;H  dial.  lli(!  caiisf-  of  aclioii  asH(M-t<;d,  grow  out  of 
tiio  Hamc  ti-aiisactioii  oi'  ricoiin'cncf;  net  up  in  the 
orif^'nml  phiading. 

Uiidor  Iho  pi'ovisioiiH  of  this  softioii,  tin;  f;ourt  prop- 
erly pormittnd  siuifi  amciidmorit  to  ho  rnado  to  tho  orig- 
inal complaint. 

Tli((  action  of  the  trial  court  is  al.so  comfdainod  of, 
in  refufsinj;-  to  give  to  tlio  Jury  iiiHtructioii  Xo.   1,  of- 
fered on  holialf  of  defendant,  which  roads  as  follows: 
"The  court  iiiHtructs  the  jury  that  if  thoy  believe 
from  tlie  ovidonco  the  injury  complained  of  was  the 
result  of  a  mere  accident,  and  that  neither  the  plain- 
tiffs nor  the  defendant  were  to  hlame  therefor,  then 
you  should  find  the  defendant  not  jjuilty." 
The  court  did  not  err  in  i-efusin<j:  to  f^ive  this  instruc- 
tion.   It  is  the  function  of  the  court  to  state  conditions 
of  fact  which  the  evidence  fairly  tends  to  prove,  and 
advise  the  jurors  what  rule  of  law  shall  be  applied  in 
reaching'  a  verdict.    WoorJs  v.  C.  B.  d  Q.  R.  II.  Co.,  306 
III.  217-221,  137  N.  K.  806.    There  are  no  conditions  of 
fact  in  this  record  which  the  evidence  fairly  tends  to 
prove  that  the  court  could  state  as  a  basis  for  the  giv- 
ing- of  the  rule  of  law  announced  in  this  refused  instruc- 
tion. The  giving  of  this  instruction  would  only  tend  to 
confuse  the  jury  and  distract  them  from  the  real  issues 
in   the   case.     Injury   was   complained   of   by   Bruno 
Hel'er,  individually,  and  also  injury  to  the  next  of  kin 
of  Emma  Hefer,  deceased,  on  account  of  her  death, 
and  as  the  instnictioii  only  calls  the  attention  of  the 
jury  to  an  injury  they  would  have  been  at  a  loss  to 
know  to  which  injury  the  instmction  referred,  had  it 
been  given. 

Defendant  also  contends  that  the  evidence  shows  that 
the  injuries  complained  of  were  caused  by  the  negli- 
gence of  the  phiintiff,  Bruno  Hefer,  and  not  by  reason 
of  any  negligence  of  the  defendant,  and  the  "verdicts 
and  judgments  are  contrary  to  the  law  and  the  evi- 
dence. It  is  also  insisted  that  defendant,  having  made 
a  motion  for  a  new  trial  which  was  overruled  by  the 
trial  court  and  having  assigned  as  error  that  the'  ver- 
dicts and  judgments  were  contrary  to  the  law  and  the 
evidence,  the  question  then  is  presented  to  this  court 
as  to  whether  tlie  evidence  is  sufficient  to  support  the 
verdicts  of  the  jury.  Citing,  Armour  v.  Pciitisi/hania 
n.  R.  Co.,  353  111.  575,  187  N.  E.  532. 


Paf,'()  fj  (Un\.  No.  OHW 

'I'Ik!  liiilroiul  (M-ossiiij^  at  which  if.  wan  alh^Kod  the 
HorvaulH  of  (Icrciidaiit,  ii('^liK<'"tly  '""  '"to  the  truck, 
in  wliic.h  tlu;  plaintiff  and  his  wife  wore  riding,  wan 
located  about  tlii-cc  rniloH  north  of  tiic  city  of  LivinKH- 
ton,  in  Montgomery  connty.  The  railroad  Irackn  of 
Ihe  Cliica^o  and  KaHtorn  Illinois  Railway  Company, 
conlrollcul  and  operated  by  (h^fendant,  extendH  in  a 
nortlieawterly  direction  from  the  city  of  St.  LouiH, 
Mirouf^ii  the  citi(!S  of  Livingston  and  Ilill.sboro,  to  the 
city  of  Chicago.  The  road  upon  which  the  |)laintiff, 
Bruno  Jlefer,  was  traveling  aijprcjached  the  railroad 
crossing  directly  from  Ihe  east  and  coming  u\)  to  tlie 
right  of  way  at  a  distance  of  about  200  feet  northeast 
of  the  crossing,  with  a  little  jog  to  the  left  and  then 
to  the  north  just  l)eforc  it  got  to  th(!  right  of  way. 
When  he  turned  to  his  right,  to  the  north  as  he  was 
going  over  the  railroad  tracks,  he  intersected  another 
load  that  ran  north  and  south,  crossing  the  railroad 
at  the  same  point. 

There  wore  two  tracks,  the  south  one  being  the  east- 
bound  track  and  the  one  on  the  north  the  westbound. 
The  train  that  collided  with  the  truck  of  plaintiff 
Bruno  Hefer  was  proceeding  in  a  westerly  direction 
toward  St.  Louis  on  the  westbound  track.  At  the  time 
of  the  collision  there  was  a  train  on  the  eastbound 
track  about  four  miles  west  of  this  crossing  i)roceeding 
in  an  easterly  direction  toward  Chicago.  The  plain- 
tiff, Bruno  Hefer,  resided  at  Staunton,  Illinois,  and 
ran  a  store.  About  six  o'clock  on  August  2,  U)."'.'),  he 
and  his  wife,  Emma  Hefer,  went  into  the  country  to 
buy  some  chickens,  Hefer  driving  a  half-ton  truck. 
They  first  stopped  at  William  Schoen's  farm  which 
was  about  a  mile  east  of  the  crossing  and  then  to  John 
Schoen's  farm,  and  other  places,  and  then  back  to  the 
John  Schoen  place  again,  which  was  his  last  stop  before 
starting  home.  He  had  two  coops  of  chickens  and  put 
them  on  his  truck,  one  lengthwise  and  the  other  cross- 
wise, and  a  large  platform  scales  at  the  rear  end. 

A  Mr.  Winters  and  his  wife  were  there  when  he 
left.  Hefer  testified  he  traveled  about  20  miles  per 
hour  and  went  straight  west  to  the  crossing  over  a 
smooth  dirt  road,  a  distance  of  a  little  over  half  a  mile. 
over  a  level  prairie  country.  As  he  got  almost  to  the 
crossing  he  made  a  little  jog  to  the  left,  and  before 
he  got  to  the  right  of  way  he  stopped  about  five  or 
six  feet  from  the  first  set  of  tracks  and  looked  to  the 
right  and  left  and  listened,  and  saw  a  train  coming 
from  the  left  at  a  distance  of  three  or  more  miles, 
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liciulcd  iioillic'iHl.  He  flirl  not  hoc  or  lioar  any  train 
corniiif;-  I'rom  th(!  oilier  direction.  If(!  then  Htartod  to 
(•.i(jSH  ill  low  gear  and  tlu!  truck  was  hit  one  and  a 
hair  \'('.i.\i  j'nmi  llio  Ir.icM  and.  Wli<;n  ho  wuh  f-roHHing 
flic  lif^lHs  on  tlio  ongino  woni  on  about  twonty-fivo 
or  lliirly  Iccl  from  Iho  (rrossing.  'J'hero  was  no  holl 
soundod  and  no  wliJHtlo  blown  and  no  light  on  tho 
(iiigiiie.  No  whistlo  was  blown  at  any  timo  before;  the 
lights  flashcHl  on  and  tho  truck  was  imnriodiatoly  struck. 
II(!  was  thrown  into  tho  ditch  and  his  wife  was  in- 
slanlly  killed.  The  railroad  was  thre(;  feet  or  more 
above  the  snnoniiding  land,  in  oaeli  direction  from 
I  lie  crossing.  There  were  no  obstructions  to  his  right, 
;iii(l  no  trees  or  fences  or  obstructions  of  any  kind  on 
either  side  of  the  right  of  way  of  the  railroad  to  the 
northeast  of  the  crossing. 

Wilmer  Winter  testifi(!d  that  on  the  evening  of 
August  2,  ID.'ir),  he  was  at  the  residence  of  John  H. 
Schoen,  and  Hefer  and  his  wife  came  there  and  stayed 
about  twenty  minutes  and  left;  about  five  minutes 
later  he  and  his  wife  left  and  traveledlthe  same  road 
that  Hcfer  did.  As  ho  traveledlialong  he  heard  no 
whistlo  or  bell  ringing.  The  windows  on  his  car  were 
down  and  his  hearing  was  good.  He  was  looking  to- 
wards tho  track  all  of  the  time  and  traveling  towards 
the  crossing,  and  did  not  soo  a  train  go  by  with  lights 
burning. 

Edna  Schoen,  who  lived  three  or  four  hundred  feet 
southeast  of  the  railroad  crossing,  heard  the  train 
and  heard  it  give  two  little  short  blows  but  did  not 
hoar  a  bell  on  tho  train  ring  at  any  time.  She  was 
sitting  around  the  table  talking,  in  a  room  in  her  house 
which  was  about  200  foot  from  the  crossing.  W.  B. 
Schoen  testified  that  he  was  at  his  brother's  house, 
which  was  about  three  or  four  hundred  feet  from  the 
crossing.  The  first  thing  he  heard  was  tho  train.  The 
whistle  did  not  blow  contiiniously  for  80  rods  before 
the  crossing.  There  was  no  boll  ringing.  He  heard 
a  couple  of  toots  very  near  the  crossing,  and  did  not 
see  any  light  on  the  train  before  ho  went  to  the  cross- 
ing and  was  in  a  part  of  tho  house  where  he  could 
have  soon  tho  lights.  ^lamio  Winter  testified  that  she 
was  at  John  Schoen 's  homo  on  August  2,  1935.  and 
Mr.  and  Mrs.  Hefer  came  tliore  to  got  some  chickens. 
They  loft,  and  she  and  her  husband  left  in  about  five 
minutes  after  they  did,  traveling  west  towards  the 
crossing.  She  did  not  hear  any  whistle  blow  on  the 
train  and  did  not  hear  a  bell.     Her  hearing  is  good. 
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Slio  Haw  tli(;  rear  (!iid  of  t\ut  train  moving  wlicii  tht-y 
were  about  f(Mty  rods  from  tlio  croHsiiij^.  She  did  not 
we.  fiiiy  licadlif^lil-  on  tii(!  locorriotiv(!,  and  K'^t  to  the 
croHHiiig  boforc  the  other  (rain  from  the  HOuthwcHt 
came  by. 

Bert  BuHh  testified  be  \v;i.s  tiie  enj^ineer  in  eliar^e 
of  the  locomotive!  at  tiie  lime  of  the;  aeeid(Mit ;  that 
I  lie  eiigiiH!  was  e(iMii)|)ed  with  an  electric  headlight  and 
bell  rung  by  air;  he  firHt  Haw  the  (hiKh  of  tlie  light  and 
tlicii  the  criisii  willi  an  automobile.  It  wan  over  the 
iioi'tli  rail  when  he  first  saw  it,  and  the  engine  waw  strik- 
ing it.  He  sounded  the  wluKtie  i)eginning  at  tin-  wliisl- 
h'lig  post  and  was  still  blowing  tix!  whistle  when  the  car 
was  struci<.  He  blew  two  long,  then  a  siiort  and  a  long 
whistle;  was  lunning  between  forty  and  fifty  miles  per 
iiour,  and  the  bell  was  ringing  and  had  been  ringing 
since  the  train  left  Pana.  It  was  an  automatic  bell;  the 
headlight  on  the  engine  was  burning  before  that  time, 
••uid  it  threw  a  light  eigiit  hundred  to  one  thousand  feet 
in  front  of  the  engine,  by  which  you  could  see  an  object 
the  size  of  a  man  standing  erect,  in  clear  weather,  one 
thousand  feet.  The  headlight  was  turned  on  at  .sun- 
set; when  the  train  came  to  a  stop  the  rear  end  was 
about  five  car  lengths  past  the  crossing,  the  truck  had 
almf)st  cleared  the  track,  and  the  reason  I  did  not  see 
liim  l)efore  was  because  he  was  not  thei'e.  There  was 
another  train  about  three  miles  west  of  that  crossing. 
This  train  passed  after  our  train  was  stopped.  J.  E. 
Tilton  testified  he  was  a  locomotive  engineer,  was  east 
of  Livingston  on  August  2,  1935,  at  the  time  of  the 
accident,  traveling  east  from  St.  Louis  and  he  reached 
the  crossing  about  8:45;  he  saw  the  engine  that  is 
said  to  have  struck  the  automobile;  saw  the  headlight 
on  the  engine  when  about  five  miles  from  it;  from 
where  he  first  saw  the  headlight  up  to  the  crossing 
the  track  was  straight.  M.  A.  Mettler  testified  he  was 
on  a  train  when  the  accident  occurred,  was  a  fireman 
and  remembered  meeting  the  train  that  had  been  in 
the  accident;  saw  the  headlight  on  that  train  more 
than  four  miles  away  and  observed  it  until  our  train 
got  up  to  it.  L.  M.  Gallagher  testified  he  was  on  train 
5(iG  traveling  east,  and  remembered  coming  to  the  place 
of  the  accident  and  was  riding  on  a  box  ahead  of  the 
fireman's  seat,  watching  ahead;  when  his  train  was 
a  couple  of  miles  north  of  Livingston  he  saw  the  head- 
light of  the  other  train,  and  saw  it  until  they  met  and 
passed  each  other.  Walter  Johnson  testified  he  was 
conductor  on  the  train  that  was  in  the  accident  and 
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vvjis  ii(liM<.  ill  \]\(;  rahooHfi;  heard  the  train  wliiHtlrr  sih 
il  .■i|)|)ro;ic|i(.(|  l|i(.  (Tossiiijr.  J.  (;.  HiirriH  toHtifiod  he 
Wfis  il  (iicinaii  on  (Ik-  cii^'inc  involved  in  the  aecidenl, 
heard  the  train  whiHtle  before  it  came;  to  the  croHKint; 
it  whi.sllcd  almiit  tvv<;ivc  or  fifteen  hundred  feet  back; 
he  lieard  four  hhisls  of  the  wliistle;  thr;  (Mij^ine  liad  a 
bell  on  it  and  it  was  rin^rin^  and  had  been  all  of  the 
way  down  from  llillsboro  lo  the  eroHsin^;  (he  enj^itie 
had  a  licadii^jil  on  it  (hat  had  iiccii  binning  sinee 
siiniset. 

Joliii  DcVries  testified  he  was  a  farmer  who  liv<-d 
iK'l  (|ni(c  hall'  a  mih;  west  of  the  ei-ossing,  was  setting 
in  his  house  al  the  east  window  which  was  open;  he 
saw  the  train  about  a  quarter  of  a  mile  northeast  of 
the  crossing,  comijig  down  the  track;  it  was  dark,  and 
the  only  thing  he  could  see  was  the  headlight ;  lieard 
the  train  and  heard  it  whistle  one  long  and  two  shorts, 
but  did  not  heai-  a  bell  ringing.  G.  W.  HuTit  testified 
he  was  an  extra  brakemaii  on  the  train  involved  in  the 
accident  and  was  on  the  engine  when  it  came  to  the 
crossing,  and  was  sitting  in  the  fireman's  seat;  the 
engine  had  a  headlight,  l)ell  and  whistle;  when  the 
t)-ain  was  approximately  one  hundred  feet  east  of  the 
crossing  this  truck  shot  riglit  up  over  the  track  in 
front  of  us  and  was  struck;  the  right  side  of  the  engine 
struck  the  trnck ;  tlie  engineer  l)]ew  the  whistle  at  that 
time,  and  Iiad  started  to  blow  it  eleven  or  twelve  hun- 
dred feet  back;  the  bell  was  ringing  and  had  been  ring- 
ing continuonsly  from  Hillsboro,  and  the  headlight  was 
burning  and  had  been  liurning  continuously  from  Hills- 
boro at  least. 

After  having  carefully  considered  the  evidence  as 
disclosed  by  the  record  in  this  case  and  keeping  in  mind 
the  fact  that  the  court  and  jury  saw  the  witnesses 
and  heard  them  testify  and  were  in  a  better  position 
to  judge  of  the  credibility  of  such  witnesses  and  the 
weight  to  be  given  their  testimony  than  the  review- 
ing court,  we  are  of  opinion  that  the  verdict  of  the 
jury  is  contrary  to  the  manifest  weight  of  the  evidence. 

Unless  the  testimony  of  the  witnesses  sworn  on  be- 
half of  the  defendant  is  disregarded,  we  can  come  to 
no  different  conclusion.  When  the  plaintilT,  Bruno 
Hefer,  left  the  Schoen  place  for  home  it  was  dark 
and  he  had  the  headlights  on  his  car  lighted,  and  it 
is  unreasonable  to  believe  that  the  train  crew  in  charge 
of  the  engine  and  train  tlmt  struck  the  truck  of  tlie 
]ilaintiff  Bruno  Hefer  would,  under  such  condition  of 
darkness,  run  this  train  at  the  rate  of  fortv-fivc  or 
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iW'iy  miles  |)(!i-  lioiir,  witli  no  lioadlightM  lit  ainl  witli- 
oiil  Kiviiif?  any  warning  of  Dk;  approacli  of  tho  train, 
cilluM-  hy  l)cll  or  vvlii.stic!,  and  tlia)  tli«;y  rlid  not  iw  homo 
oiil  liy  lli(!  Icstimony  of  tlic  tiainmcn  of  l)Ot)i  tlic  train, 
involv(!d  in  the  arcidcnl,  and  tlic  aiiproarliinj,'  train 
from  llio  west. 

Tlio  jndfrmciit  of  tli<;  Ciicnit  Court  of  Mont;(om«,'ry 
comity  Ih  rovorsod  and  tlio  cause  renrianderl  for  a  new 
h'ial. 

Rcrc.rsctI  ami  llrniandnl. 

(I'llex'cn    panes   in   ori;,^inal   opinion.) 
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Tlaintiff  Appellee,  v.  Tie  Frank 


George  W.  Solomon,  Tlaintiff  Appellee 

lin  Life  Insurance   Company  of  Springfield, 
Illinois,/An  IJHTtoie  Corporation, 
Bfen<j4nt- Appellant. 

f 

ileum  do. 


Appial  /iiini 


Sa  )i//(i  tn  o  tiSo  ini  I  if. 
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Mil.  JrsTicK  Riicss  doiivt'rcd  tlif-  opinion  of  the  (Jourt. 

Pjjiiiiliil'  Appc'lloo  (jreor<:;e  W.  Solomon  recovered  a 
,jii(l,^mont  ill  tlio  ('irciiit  (!ourt  of  SaiiKaraon  (Jounty 
af;aiiist  the  1^'raiikliii  Life  In.suranco  Company  of 
Springfield,  Illinois,  an  Illinois  Cori)oration,  Defend- 
ant A[)pellaiit  iieroin,  in  the  sum  of  $25,000  upon  two 
life  insurance  jiolicios  issued  by  said  Company  in  the 
respective  amounts  of  $15,000  and  $10,000,  wherein 
the  assured  Edward  C.  Solomon  had  named  said  Plain- 
tiff Appellee  as  beiieliciary.  The  case  was  tried  be- 
fore a  jury,  and  a  verdict  was  returned  in  favor  of 
Plaintiff  for  the  full  face  value  of  both  policies.  A 
motion  to  set  aside  the  verdict  and  grant  a  new  trial 
was  denied  and  judgment  was  entered  on  the  verdict, 
from  which  judgment  tiie  Defendant  has  appealed 
herein. 

The  two  policies  in  (juestion  were  applied  for  on 
November  15,  1919,  and  subsequently  issued  by  the 
Defendant  Company  wherein  the  annual  policy  year 
or  premium  paying  i)eriod  was  lixed  as  of  May  25, 
1920,  and  annually  in  advance  on  said  date  thereafter. 
The  annual  renewal  premium  so  payable  in  advance 
on  Policy  No.  134329  in  the  sum  of  $15,000  was  $341.85 
and  on  Policy  No.  134330  for  $10,000  was  $227.90. 
with  privilege  to  the  assured  to  make  all  premium  pay- 
ments in  quarterly  or  semi-annual  installments  and 
allowing  thirty  days  of  grace  in  making  any  such  pay- 
ments after  the  same  became  due.  The  premiums  were 
paid  on  both  policies  for  16^1  years  beginning  on 
May  25,  1920,  and  so  continuing  to  and  including  the 
first  quarter  of  the  year  1936,  being  the  period  of 
May  25  to  August  25  of  the  latter  year.  The  assured. 
Edward  C.  Solomon,  departed  this  life  on  Octoljer 
15,  1936. 

The  original  beneficiary  named  in  the  policies  was 
Ijilla  ]M.  Solomon,  the  wife  of  assured,  and  a  change 
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of  Itciicficiiiry  was  HiiI)HO(jn(!iitly  madf;  wlicnjhv  l-'iaiii- 
liir  A|))icllc(j  (iooigc-  \y.  Solomon,  a  hroflKT  of  th«! 
asHiiicd,  l)(!camo  Uk!  Itoiufficiarv  wiuUtv  tlut  two  poli(M<;H. 
Provi.sioiiK  w(;ro  also  coiilaiiM^fl  in  tho  i)olicif;H  whi<-h 
,c;av(!  (lie  aHHiiiX'd  llio  privih'j^c  of  horrowiriK  moiioy 
from  tli(!  company  to  the  amount  of  the  net  reserve 
(!arned  oi'  payable  tlier(Mnid(;r,  aeeoi'dinjc  to  rates  and 
(aides  si'(  forlli  in  flic  policies.  This  privilej?e  pro- 
\i(]ed  lor  the  paymc^nt  of  six  per  eeiit  interest  f)er 
annum  in  advance  by  the  assnred  to  the  company  from 
(lie  date  of  the  loan  to  tlie  end  of  the  policy  year,  beinjf 
May  25,  and  annually  thereafter  to  the  date  when  siieh 
animal  premium  so  fell  due,  and  to  secure  the  pay- 
ment of  said  loan  the  eomijany  was  to  have  a  lien  npo!i 
the  policy  for  all  amounts  due,  and  the  policy  was  to  he 
left  with  the  company  as  such  security  f)r  to  have  the 
amounts  of  the  loans  stamped  thereon. 

On  or  about  October  20,  1932,  the  assnred  applied 
for  a  loan  of  $2600  on  Policy  No.  134329  and  of  $1700 
on  Policy  No.  134330,  which  loans  were  Ki'aiitcd  and 
were  twice  extended  and  increased  under  the  terms  of 
the  respective  policies  and  loan  agreements,  and  tlie 
policies  were  duly  stamped  with  endorsements  show- 
ing such  loans  and  returned  to  and  held  by  the  assured. 
Interest  was  deducted  in  advance  from  the  face  amount 
of  said  loans,  and  checks  for  the  net  lialance  were 
delivei'ed  to  the  assured. 

On  June  24,  1935,  the  loans  were  again  renewed  and 
increased  in  new  loan  agreements  so  as  to  include 
certain  current  and  ])riov  ])remiums  payable  to  the 
company  thereunder,  together  with  interest  in  advance 
on  the  amount  of  the  indebtedness  to  May  25,  1936. 
Quarterly  premiums  were  later  paid  to  August  25, 
1936,  but  no  payment  was  made  by  the  assured  of 
the  quarterly  premiums  or  on  the  indebtedness  to  the 
company  on  August  25,  1936,  nor  was  such  ]Memium 
paid  within  the  thirty  days  of  grace  provided  for  in 
the  policies  and  the  same  lapsed  on  said  date  for 
failure  to  pay  the  quarterly  premiums  then  due. 

Certain  options  of  settlement  based  on  the  reserve 
value  thereof  were  provided  for  in  the  policies,  and 
it  was  further  therein  provided  that  in  case  the  assured 
did  not  elect  to  take  any  of  said  options  on  the  lapsed 
])olicies,  the  policies  would  becorae  automatically  con- 
verted into  single  premium  term  insurance  policies  for 
the  face  amount  of  the  ])olicies  for  the  number  of  days, 
months  and  years  that  the  net  reserve  would  ]iurchase. 
to  become  payable  to  the  beneficiary  upon  the  death  of 
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llio  asMured,  af  tlio  rale  chargeabh;  for  IiIh  aUaiii<;il 
ago,  wliich  was  thou  51  years.  It  wan  further  so  pro- 
vi(h!(l  that  any  loans  or  moneys  rcmaininf^  due  and 
uni)ai(l  from  tlu!  assured  to  the  conripany  were  fo  he 
first  (loducled  from  the  amount  of  the  non-forfeitahU- 
reserve  values  of  said  f)olieii;s  and  tliat  the  n-maiiifh-r 
of  net  reserve  was  lo  aulomalically  proviih-  sueh  term 
insurance  for  such  time  as  the  same  would  so  extend 
such  policies,  according  lo  the  terms  thereof  and  of 
lh<'  moi'lalily  tahh's, 

it  is  contended  hy  Die  Defendant  (Company,  Appel- 
lants herein,  that  after  deducting  the  amount  of  each 
loan  and  interest  fiom  the  net  reserve  at  the  rate  per 
diem  so  provided  for,  the  amount  of  such  remaining 
net  reserve  was  oidy  sufficient  to  carry  said  insurance 
l)olicios  in  effect  to  the  date  of  September  28,  H>3G, 
and  that  the  same  were  no  longer  in  effect,  hut  had 
lapsed  prior  to  the  date  of  the  death  of  assured  on 
October  15,  19;?6.  Plaintiff  Appellee  contended  that 
the  net  value  of  such  reser\-e  would  extend  such  auto- 
matic term  insurance  policies  from  August  25,  IfK'.G, 
to  or  about  October  30,  1936,  and  that  at  the  time  of 
assiiied's  deatli,  the  same  were  still  in  full  force  and 
effect  and  that  the  beneficiary  was  entitled  to  recover 
the  full  face  value  of  said  policies. 

There  appears  to  be  no  controversy  as  to  the  com- 
putations or  calculations  of  the  actuaries  that  the  re- 
serve value  of  the  policy  contracts  at  the  end  of  IG'/i 
years,  when  they  became  lapsed  for  nonpayment  of 
IM-emium  on  August  25,  1936,  was  $3,568.20  on  Policv 
No.  134329  and  $2,378.80  on  Policy  No.  1.34330.  The 
controversy  arises  over  the  amount  of  charges  and 
credits  of  principal  and  interest  properly  deductible 
from  such  admitted  reserve  values  in  order  to  ascer- 
tain the  amount  of  net  reserve  remaining  thereafter 
to  purchase  the  extended  automatic  term  insurance. 

In  Defendant's  Exhibits  4  and  5,  being  the  last  appli- 
cation of  the  assured  for  increase  and  renewal  of  loans 
on  the  two  policies,  loan  agreements  therefoi-  and  as- 
signment of  policies,  dated  June  24,  1935,  the  following 
clause  appears:  "First — That  interest  shall  be  paid 
to  said  Company  in  advance  at  the  beginning  of  each 
policy  year,  at  the  rate  of  Six  per  cent  per  annum  on 
the  amount  of  said  loan,  and  that  said  interest,  if  not 
paid  when  due,  shall  be  added  to  the  principal  and  bear 
interest  at  the  same  rate  and  under  the  same  condi- 
tions." In  this  extended  loan  agreement  there  was 
included  the  amount  of  all  loans,  interest  and  premi- 
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urriK  cluimod  to  be  due.  hy  the  company  to  tlic  daU;  of 
May  2';,  lU'.'.i),  wliicJi  included  compound  inlcrcHt  on  all 
pi'uviouH  un[)aid  intcicHt  and  included  in  advance  in- 
toroKl  for  that  year  pluH  compoujid  intercht  thereon 
for  .said  year,  and  so  aKKi'^KafinK  $.'54Iirj.W  on  I'olicy 
No.  \:'A:',2'.)  and  $240li.80  on  I'olicy  Xo.  i:j4.'i;{()  on  May 

25,  iy;jG. 

A  now  loan  of  $;}4y5.00  was  made  on  June  24,  1935, 
including  the  amount  ho  duf-  on  I'olicy  Xo.  '.'A'.'/S'I'.),  and 
to  this  amount  was  added  $.'32.42,  being  three  months 
intercHt  from  May  25,  VSMi,  to  Augu.st  25,  liXJfJ,  or  a 
total  of  .$.'J547.42  .so  due  on  said  jjolicy,  and  to  the;  policy 
loan  of  $2;5;iO  due  on  Policy  Xo.  MlV.y.'A)  was  added 
$.'J4.!)5,  being  three  months  interest  thereon  from  May 
25,  ]!i;j(i,  to  August  25,  llCjfJ,  or  a  total  of  $2:}G4.95  so 
due  on  August  25,  1930,  and  thus  leaving  remainders 
for  (he  purchase  of  single  jiremium  extended  insurance 
in  the  sum  of  $20.08  on  Policv  Xo.  i;J4;]29  and  $13.85 
on  Policy  No.  134330. 

It  is  conceded  by  both  parties  that  the  rate  per  day 
payable  for  the  single  premium  extended  policies 
would  be  $.5773  on  Policy  Xo.  134329  and  $.3849  on 
Policy  No.  134330,  but  Plaintiff  contends  that  Defend- 
ant should  have  computed  interest  from  June  24,  1935, 
when  the  loan  was  last  extended  and  not  from  ^lay  25, 
1935.  However,  the  end  of  the  policy  year  when  prem- 
ium and  interest  fell  due  as  provided  for  in  the  policies 
was  May  25,  and  the  extension  of  the  loan  to  cover  said 
amount  was  extended  vv-ithin  the  period  of  thirty  days 
grace,  and  there  is  nothing  in  the  policies,  loan  agree- 
ments or  evidence  on  which  to  base  this  claim  I)v  Plain- 
tiff. 

While  courts  will  construe  ambiguous  provisions 
of  an  insurance  policy  favorably  to  the  insured,  clear 
provisions  upon  which  the  company's  calculations  are 
based  should  be  maintained  unimpaired  by  loose  inter- 
pretations. Coons  v.  HoDw  Life  Ins.  Co.  of  X.  Y.  368 
111.  231,  13  N.  E.  2d  S.  482. 

All  interest  on  policy  loans  was  payable  in  advance 
under  the  terms  ot  the  policies  and  the  loan  agree- 
ments and  compound  interest  became  payable  under 
the  terms  of  the  loan  agreements  on  all  interest  in  ar- 
rears. The  exact  amount  arrived  at  by  the  Defendants 
actuaries  in  computing  the  same  was  the  only  evidence 
offered,  and  was  so  computed  on  a  compound  interest 
basis  to  be  the  amount  hereinabove  stated,  which  at 
the  conceded  rate  per  diem,  would  exteiul  the  policies 
to  September  28,  1936,  on  which  date  they  would  expire 
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and  would  l)<!  no  lon;<(;r  in  itiTucA  on  ()c\i>\)i-v  ]'>,  \U'.',f'), 
wlioii  Uk;  <i,HHni<;d  dcftaitod  UiIh  life. 

Jn  (uiinpnting  flic  inU^rcst  heroin,  Apix.-ll*;!;  liaH  not 
contended  Unit  coinpoiind  intcreHt  whh  not  lawfully 
(;liarj"('al)le  on  the  |)oliey  loans  I'rom  and  after  the  time 
that  the  interest  heeami;  due  and  payable,  hut  con- 
tended oidy  in  his  i)leadinj?H,  brief  and  arj^unrient  that 
an  error  was  made  in  the  date  from  which  interoHt 
should  be  computed  whereby  a  double  charj^e  of  inter- 
est was  eironeously  made  and  computed  for  a  period 
of  one  month.  While  we  have  held  a><ainst  the  latter 
contention  under  the  facts  in  evidence  herein,  it  has 
beeJi  r(;peate(lly  held  by  the  Courts  of  Review  of  this 
state  that  c(mii)ound  interest  cannot  be  lawfully  pro- 
vided for  in  advance  in  a  written  in.strumont,  and  al- 
though the  Courts  have  i-ecognized  certain  e.\cei)tionH 
to  the  above  rule,  its  genei'al  application  "from  mo- 
tives of  pul)lic  policy"  has  never  been  departed  from. 
Bowman  v.  Nc.l4ij,  151  111.  37,  37  N.  E.  840;  Dniry  v. 
Wolfe,  134  111.  294,  25  N.  E.  626;  Bowman  v.  N<'<'lif,  137 
111.  443,  27  N.  E.  758;  Raincr  v.  Reserve  Loan  Life  7>w. 
Co.  213  111.  App.  164. 

The  exceptions  include  those  cases  wherein  interest 
coupons  in  negotiable  form  were  issued  separately  and 
such  compound  interest  became  thereby  chai-geable  by 
commercial  usage  and  may  be  once  compounded,  or  in 
cases  wherein  the  charge  and  collection  of  compound 
interest  was  subsequently  agreed  upon  and  ratified  by 
the  parties  after  the  interest  ])ecame  due.  Rmonati  v. 
Neely,  supra,  Drury  v.  Wolfe,  supra. 

A  further  apparent  exception  is  provided  for  by 
statute  in  the  case  of  insurance  policy  loans  under  the 
provisions  of  Section  377  of  Chapter  73,  Illinois  Re- 
vised Statutes  of  1935,  as  enacted  in  1907,  wherein  it 
was  provided  that  "In  ascertaining  indebtedness  due 
on  policy  loans,  the  interest  if  not  paid  when  due  shall 
be  added  to  the  principal  of  such  loans  and  shall  bear 
interest  at  the  rate  specified  in  the  note  or  loan  agree- 
ment,"  which  provision  was  contained  in  the  loan 
agreement  but  not  in  the  policies  involved  in  this  suit. 
However,  the  validity  of  the  above  statute,  which  un- 
dertakes to  extend  to  insurance  companies  alone  the 
privilege  of  contracting  for  compound  interest  in  ad- 
vance in  their  loan  contracts,  seems  not  to  have  been 
directly  passed  upon  by  the  Supreme  Court  of  this 
State,  nor  has  its  applicability  to  facts  wherein  such 
provision  is  contained  in  the  loan  agreement  only  but 
not  in  the  policy  upon  the  terms  of  which  the  agree- 
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m\it  is  ljus(;(l,  1)0011  raiwod  in  Iho  ploadinj^H  or  hriolH  of 
IlKi^juriios  lioieiu.  By  tlio  proviHioiiH  of  the  IriMurancc 
Cocl(\  ol'  I1K57,  tho  abovo  ucX  wan  ropoalod  and  in  iic-i 
tJioro"bl',  it  is  provided  in  .substance  by  I'ar.  1  (f)  of 
So('tioV<  224,  Chapter  T.i  of  Illinois  Jtcvised  Statut^ 
ol'  I !).')?,.  tlial  such  provisions  concorning  interest /on 
[)olicy  lo*j^iis  may  be  included  in  the  policy,  but  thjil  no 
condition  N^iot  [jrovidod  for  in  the  policy  shall  jie  ex- 
acted as  a  J^rero(juisito  to  any  such  policy  loan./ 

In  the  ^^^d^li  of  llatncr  v.  Jte.scrvi;  Loan  LifiJ^na.  Co., 


supra,  tliis  Court  hold  that  compound  intere^on  policy 
loans  jnade  pVior  to  tlie  taking  effect  of  tlic  above  Act 
of  1*J07  could \iot  be  charged,  but  that  si/nplo  interest 
only  could  be  s\)  comjiufod  under  such  f^rior  wmtracts. 

It  is  not  contc»^)ded  by  the  parties  hol-oin  that  the  in- 
clusion of  compovnd  interest  in  the  provisiojis  of  the 
last  extension  of  ^a  policy  loan  ha.s  been  since  ratified 
by  the  assured,  noA^tloes  it  appear  that  said  provision 
is  made  in  a  sepaniie  negotiable  interest  coupon.  If, 
therefore,  such  com[iound  intecest  is  lawfully  charge- 
able, it  is  only  by  virtue  of  /he  statutory  provision 
hereinabove  referred  '^o,  the  -^validity  of  which  is  not 
in  issue  in  this  case.      V       / 

If  simple  interest  only\«i-e  computed  since  the  date 
of  the  last  policy  loan  agreement,  which  ratified  the 
computation  of  compouiid\  interest  under  previous 
policy  loan  agreements,  the  '^iolicies  would  have  con- 
tinued in  effect  beyond  the  date  of  death  of  the  assured 
on  October  15,  1936.  /  \ 

However,  under  the  issues  oKjaw  and  fact  as  now- 
presented  to  this  Court,  in  the  jileadings  and  record 
herein,  we  are  coi;strained  to  hold  tVt  the  Trial  Court 
committed  error  In  denying  the  Det^dant's  motion  to 
set  aside  the  ve/dict  and  grant  a  new  \m\  herein. 

Further  err0r  is  assigned  by  the  A^ellaut  in  the 
giving  of  an/instructiou  to  the  jury  whdreby  the  re- 
maining net/bash  value  of  such  reserves  wete"  referred 
to  as  the  '/equities"  in  the  policies.  This^gue  and 
unexplaii;<e"d  term  should  not  have  been  used  iSi  the  in- 
structioi^'and  the  same  should  not  have  been  s\  given 
to  the  j^ry.  X*^ 

Und^r  the  pleadings  and  the  evidence  herein^  we 
hold  ^lat  reversible  error  appears  in  the  record,  ftud 
the  ^ause  will  therefore  be  reversed  and  remanded  \ 
the/'Circuit  Court  of  Sangamon  County  for  retrial.      \ 

Reversed  and  Remanded.  \ 
(Seven  pages  in  original  opinion.) 

(52S3$— 4-3SJ 


Page  6 


GEII  .110.9101 


ment  is  based,  been  raised  in  the  pleadings 
or  briefs  of  the  parties  herein.  By  the 
provisions  of  the  Insuranoe  Code  of  1937, 
the  Q\)cfi  e   act  was  repealed  and  in  lieu  there- 
of, it  is  provided  in  substance  by  Par.l 
(f )  of  Section  224,  Chapter  73  of  Illinoia 
Revised  Statutes  of  1937  that  such  provisions 
concerning  interest  on  policy  loans  may  be 
included  in  the  policy,  but  that  no  condi- 
tion not  provided  for  in  the  policy  shall 
be  exacted  as  a  prerequisite  to  any  such 
policy  loan. 

In  the  case  of  Ramer  v.  Reserve  Loan  Life 
Ins.  Co.,  supra,  this  Court  held  that  com- 
pound Interest  on  policy  loans  made  prior 
to  the  talcing  effect  of  the  above  Act  of 
1907  could  not  be  charged,  but  that  simple 
interest  only  could  be  so  computed  under 
such  prior  contracts* 

It  is  not  contended  by  the  parties 
herein  that  the  inclusion  of  compound 
Interest  in  the  provisions  of  the  last  ex- 
tension of  the  policy  loan  has  been  since 
ratified  by  tiie  assured,  nor  do^es  it  appear 
that  said  provision  is  made  in  a  separate 
negotiable  interest  coupon.  If,  therefbre, 
such  compound  interest  is  lawfully  charge- 
able, it  is  only  by  virtue  of  the  statu- 
tory provision,  hereinabove  referred  to, 
the  validity  of  which  is  not  in  issue  in 
this  case* 

If  simple  interest  only  were  computed 
since  the  date  of  the  last  policy  loan 
agreement,  which  ratified  the  computation 
of  compound  interest  under  previous  policy 
loan  agreements,  the  policies  would  have 
continued  in  effect  beyond  the  date  of 
death  of  the  assured  on  October  15,1936, 

However,  under  the  issues  of  law  and 
fact  as  now  presented  to  this  Court,  in  the 
pleadings  and  record  herein,  we  are  con- 
strained to  hold  that  the  Trial  Court 
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ment   is  based,   been  raised  in  the  pleadings 
or  briefs  of  the  parties  horein.     By  the 
provisions  of  the  Insuranoe  Code  of  1937, 
the  abcv  e  act  was  repealed  and   in  lieu  there- 
of,   it   is  provided   in  substance   by  Par.l 
(f )    of    Jeotion  224,    Chapter   73  of   Illinois 
Revised  Statutes  of  1937   that    such   provisions 
concerning  interest  on  policy  loans  may  be 
included  in  the  policy,   but   that  no    condi- 
tion not  provided  for  in  the  policy  shall 
be   exacted  as  a   prerequisite  to  any  such 
policy  loan. 

In  the   case  of  Ramer  v.  Reserve  Loan  Life 
Ins.   Co.,    supra,    this  Court  held  that  com- 
pound interest  on  policy  loans  made  prior 
to   the   talcing   effect   of  the  above  Act  of 
1907  could  not  be  charged,    but  that   simple 
interest  only  could  be  so   computed  under 
suoh  prior   contracts* 

It  is  not   contended  by   the  parties 
herein  that  the   inclusion  of  compound 
interest  in  the  provisions  of  the  last  ex- 
tension of  the  policy  loan  has  been  since 
ratified  by  the  assured,  nor  do^es  it  appear 
that  said  provision  is  made  in  a  separate 
negotiable  interest  coupon.      If,    there fb re, 
such  compound  interest  is  lawfully  charge- 
able,   it  is  only  by  virtue  of  the  statu- 
tory provisioiL  hereinabove  referred  to, 
the  validity  of  which  is  not  in  issue  in 
this  case* 

If  simple  interest  only  were   computed 
since   the    date  of   the  last  policy  loan 
agreement,   which  ratified  the  computation 
of  compound  interest  under  previous  policy 
loan  agreements,    the  policies  would  have 
continued  in  effect  beyond  the   date  of 
death  of  the  assured  on  October  15,1936, 

However,   under   the  issues  of  law  and 
fact  as  now  presented  to  this  Court,    in  the 
pleadings  and  record  herein,   we  are  con- 
strained to  hold  that  the  Trial  Court 
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properly  denied  the     Defendant's  motions 
for  a    dlreoted  verdict  and  for  Judgnent 
non  obstante  veredicto,   but   conuaitted  er- 
ror in   denying  the  Defendant's  motion  to 
set  aside   the  verdict  and  grant  a  new 
trial  herein. 

Further  error  is  assigned  by  the 
Appellant  in  the  giving  of  an  instruction 
to    the   Jury  whereby  the  remaining  net   cash 
value  of  such  reserves  were  referred  to   as 
the  "equities"  in  the  policies.     This  vague 
and  unexplained  term  should  not  have  been 
used  in  the  instruction  and  the    same   should 
not  have  been  so  given  to  the   jury. 

Under   the  pleadings  and  the  evidence 
herein,   we  hold  that  reversible  error  ap- 
pears in  the   record,   and  the  cause  will 
therefore  be   reversed  and  remanded  to  the 
Circuit  Court  of  Sangamon  County  for  re- 
trial. 


REVERSED  AND  REIiANDED. 


(Seven  pages  in  original  opinion) 
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STONE f  J, 

ThlB  is  an  appeal  from  a  JucLgment  of  the  Circuit  Court 
of  Madison  County,  Illinois,  in  favor  of  the  appellee  and  a- 
galnst  appellants  In  a  suit  upon  a  constable's  bond  executed 
by  appellants.   The  Circuit  Court  directed  the  Jury  to  find 
the  issues  in  favor  of  the  plaintiff,  appellee,  and  to  assess 
the  damagee.   The  Jury  returned  a  verdict  in  iavor  of  the 
plaintiff  for  the  sum  of  $1142,41  and  Judgment  wss  entered 
thereon. 

Certain  Nieft  brothers  had  obtained  a  Judgment  before  a 
Justice  of  the  peace  against  one  Costs,   In  serving  execution 
on  the  Judgment,  L,  A.  Maxwell,  the  constable,  levied  on  goods 
in  the  possession  of  Coste,  but  claimed  by  appellee,  George 
Costopolus,a3  his  property,   Proce'^dings  for  trial  of  the  rl^t 
of  property  were  had  on  June  16,  193^,  before  the  Justice  of 
the  Peace  inho  fovind  against  the  appellee  Costopolus  and  in 
favor  of  the  execution  plaiintlffs.   An  appeal  was  taken  froa 
this  Judgment  to  the  Circuit  Court  of  Madison  County.   On  June 
21,  193o,  the  appeal  bond  was  filed  In  the  office  of  the  Circuit 
Clerk  and  approved.   The  record  is  devoid  of  evidence  as  to 
whether  an  appeal  was  prayed  the  day  Jodgnent  in  the  trial  of 
the  right  of  property  was  entered  by  the  Justice  of  the  peace. 


2. 

On  June  29,  1935,  a  supersecleBS  Issued  and  was  mailed  to  the 
Justice  of  the  peace.  On  Mar-oh  2H,  1934,  the  trial  of  the 
right  of  property  was  celled  In  the  Circuit  Court.   The  execu- 
tion plaintiffs  move«i  to  quash  the  supersedeas  and  the  motion 
was  denied.   The  execution  plaintiffs  noved  for  a  continuance. 
The  motion  woe  denied.   A  Jury  trial  wts  had  r** suiting  In  a 
Judgment  awarding  the  appellee,  Costopolus,  posse sslon  of  the 
property  seised  by  the  constable. 

The  constable  had  on  June  17,  1933,  conducte^"^  an  execution 
sale  of  the  property. 

The  complaint  In  the  suit  below  set  forth  the  foregoing 
proceedings.   The  avnrntent  with  respect  to  the  appeal,  after 
the  averment  of  the  Judgment  in  the  Justice  court  on  the  trial 
of  the  right  of  pro>>Grty,  was;   "That  the  said  O-eorge  Costopolus 
thereupon  removed  said  cause  to  the  Circuit  Coxirt  of  Madison 
County,  Illinois,  by  filing  a  Bond  in  the  Office  of  the  Clerk 
of  the  Circuit  Court  of  Madison  County,  Illinois."   The  answer 
denies  every  averment  of  the  complaint. 

There  Is  a  notation  on  the  docket  of  the  Justice  of  the 
Peace  as  follows:   "July  3:-  Case  appealed  by  plaintiff  and  is 
sent  to  Edwardsville  Madison  Co.  Circuit  Court.*   This  notation 
ia  not  in  the  transcript  of  the  Justice  which  waa   filed  July  3, 
1933,  in  the  office  of  the  Clerk  of  the  Circuit  Court. 

Appellants  contend  that  since  the  record  fai"?  to  show 
that  an  appeal  was  prayed  for  frcn  the  Justice  of  the  peace 
in  the  time  prescribed  by  statute  the  Circuit  Court  could  hare 
entered  no  order  except  to  dismlBS  the  apreal.  Appellees  contend 
on  collateral  attack  there  is  a  prosunptlon  of  Jurisdiction  and 
that  the  motion  for  continuance  constituted  a  genpral  appearance 
and  waived  any  possible  defect  in  the  apreal.  They  further  assert 
that  the  Judgment  of  the  Circuit  Court  in  the  trial  of  the  right 
of  property  clearly  established  the  right  of  action  against  the 
constable. 


3, 

In  the  oaae  ot  PEOPLE  ▼.  CROffE,  130  111.  App.  349,  a  lult 
agalnat  a  sheriff  and  his  bondsmen  for  a  wrongful  leyy  the  oourt 
said,  of  a  Judgment  previously  entered  In  ff<vor  of  the  plaintiff 
In  a  trial  of  the  right  of  property. 

"By  such  a  Judgment  a  right  of  action  against  the  sheriff 
was  clearly  established,  and  the  only  queBtion  remaining  to  be 
determin'^d  was  the  amount  of  damages,  if  any,  sustained  by 
appellant  by  reason  of  the  unlawful  seizure  and  retention  of  the 
property. *  The  seme  conclusion  wrs  reached  in  PEOPLE  ▼.  COAN, 
239  111.  App.  61,  ILO  V.  BURBANK,  59  111.  App.  291,  andPBOPLE  t. 
WARD,  41  111.  App.  464. 

It  follows  therefore  that  If  the  Clrcu_t  Coxirt  of  Madison 
County  had  Jurisdlctioii  of  the  appeal  in  the  trial  of  the  right 
of  property  a  suit  would  lie  in  the  present  case  against  the 
Sheriff  and  his  bondsmen.   The  only  question  with  respect  to 
Jurisdiction  is  whether  the  appeal  was  prayed  the  day  Judgment 
was  entered  by  the  Justice  of  the  peace,   '^e  have  said  that  the 
record  is  devoid  of  evidence  on  tils  point.  No  particular  form 
of  prayer  for  appeal  is  prescribed  by  law  in  such  cases.  The 
desire  or  intention  to  appeal  made  known  to  the  Justice  is 
sufficient  .   HUGHES  v.  GLOVEH,  53  111.  App.  141,  SKIWJTIS  v. 
AMERICAN  CITIZBWS  LITHUANIAN  CLUB,  202  111.  App,    557  on  561. 
The  Circuit  Court  did  take  jurisdiction.   The  present  attack 
is  a  collateral  attadK  on  that  Judgment.   iWiere  a  court  of  general 
Jurisdiction  renders  a  decree  that  fact  raises  a  presumption  as 
against  a  collateral  attack  that  it  had  Jurisdiction  both  as 
to  subject  matter  and  parties.   HORN  v.  METZGSR,  234  111.  240. 
JEFFRIES  v.  ALEXAl^DER,  266  111.  49.   In  the  Horn  case  the  record 
failed  to  show  and  the  decree  failed  to  recite  service  of  sum-Tons 
on  the  parties.   In  the  Jeffries  case  there  was  a  decree  of 
divorce  which  failed  to  recite  that  the  plaintiff  was  a  resident 
of  Illinois. 

It  appears  further  that  the  Circuit  Court  had  Jurisdiotion 
because  the  execution  plaintiffs  moved  for  a  continuance  without 
limiting  their  appearance;  and  In  other  respects  entered  a 
general  appearance  in  the  case.   SCHNSLL  v.  N<HITH  SIDE  PLANING 


4. 

MILL   CO.,    89   111,    581,      DAVISON  v.    HIMRIOH,    340   111.    349. 

Appellants  having  failed  to  make  any  affirmative  •;  ovlng 
of  the  fallxure  of  the  ajt^.cllee  Oeorge  Oootopoliia  to  pray  for 
an  appeal  the  day  judgment  was   entered,   and  the  Olrciiit  Oourt 
having   assumed  jurisdiction  of  the  cauti«  ma  hold  that  the  judg- 
ment  of  the  Circuit   Oourt   of  Madleon  Oounty  In  the  trial  of  the 
right   of  property  was  conolxiaive  of  the  right  of  action  In 
the  praeent   suit.     The  judgment  of  the  Oirciilt  Oourt   of  Madison 
Count;y    1b  eJflrmed, 
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Otlllie  Blvun,  et  al.. 
Appellees, 
vs. 

Clara  Buesking,  et  al. 
Appellants. 
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Appeal  from  Circuit  Court  of 
Uadison  Covmty. 


29  6  I.A.  6  51 


EDWARDS,  J. 

This  is  a  suit  to  set  aside  a  will  executed  by  Johaima  Aximann,  de- 
ceased, executed  on  April  24,  1933,  and  who  died  on  February  3,  1036.   The 
grovinds  averred  in  the  complaint  are  that  testatrix  lacked  the  necessary 
testamentary  capacity  and  was  under  untiue  influence  in  the  execution  of  ^he 
will.   The  cause  was  submitted  to  the  Court  without  the  intervention  of  a 
jury,  who,  after  hearing,  foxind  the  issue  of  undue  influence  was  not  sus- 
tained by  the  evidence,  but  that  Itrs.  Auiaann  was  proven  to  have  lacked  the 
necessary  mental  capacity  to  mrike  a  '^dll,  and  decree  was  entered  setting  same 
aside;  to  reverse  which  this  appeal  has  been  perfected. 

The  testatrix,  at  the  time  the  instrrunent  was  executed,  was  a  widow 
about  78  years  of  age,  having  several  children  and  grandchildren  who  were 
her  lawful  heirs.   Her  estate  consisted  of  personalty  of  the  value  of  between 
^4,000  and  ^5,000.   By  her  will  she  gave  her  daughter  Clara  Buesking,  with 
whom  she  had  been  residing,  "!!3,000,  and  th.-^  residue  was  equally  divided  Kaong 
her  heirs  including  Mrs.  Buesking. 

Mrs.  Aumann  was  taken  by  the  husband  of  lirs.  Buesking  to  the  office 
of  an  attorney,  v/ho  drew  the  will  for  her,  though  it  does  not  appear  that  her 
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son-in-law  was  present  during  the  consultation  with  the  attorney  or  at  the 
time  the  document  was  executed  by  her.   In  July,  1935,  a  conservator  wa« 
appointed  for  her  by  the  Probate  Court  of  liadison  Coixnty  bccauee  of  her  men- 
tal incompetency. 

Upon  the  hearing  the  testimony  bearing  upon  the  mental  con'^ltlon  of 
Mrs.  Aumann  v/aa  sharply  conflicting.   Ten  wi  tries  see  for  the  plaintiffs  de- 
posed that  she  was  not  of  csoirnd  mind,  while  seventeen  called  for  defendants 
stated  that  in  their  opinion  she  had  sufficient  mental  capacity  to  execute  a 
last  v'ill.  All  of  these  witnesses  detailed  facts  and  circumsttuiceB  over  a 
period  of  time,  both  before  and  alter  the  drafting  and  signing  of  the  instru- 
ment in  question,  upon  which  they  based  their  opinions.   Some  v.ere  neighbors 
of  long  acquaintance;  one,  the  pastor  of  her  church  who  administered  to  her 
spiritual  noeds;  also  the  Govinty  Judge  and  Probate  Judge  of  lladison  County; 
the  attorney  who  drew  the  will,  ana  the  physician  who  at  times  attended  her. 

We  are  asked  to  reverse  the  decree  for  the  sole  reason  that  the  find- 
ing of  mental  incapacity  to  make  a  will  on  the  part  of  L'rs.  Aumann  was  con- 
trary to  the  reight  of  the  evidence. 

The  finding  of  the  chancellor  in  a  cause  submitted  to  him  for  hearing 
and  decision  has  the  same  force  as  the  verdict  of  a  jury,  anci  is  not  to  be 
disturbed  by  a  reviewing  court  unless  manifestly  against  the  weight  of  the 
evidence.  Here  the  trial  jud^^e  who  saw  and  heard  the  witnesses,  with  oppor- 
tunity to  observe  their  demeanor  and  apply  the  usual  tests  of  credibility, 
had  a  decided  advantage  over  this  court  in  determining  the  weight  to  be  jiven 
their  testimony  and  arriving  at  a  conclusion  as  to  the  ultimate  fncts. 

Upon  this  record  we  do  not  feel  that  vre   can  say  that  the  finding  is 
opposed  to  the  manifest  weight  of  the  evidence,  or  that  we  would  be  warranted 
in  reversing  same.     The  decree  is  affirmed. 


i^^'i-  U^  4  A  ^L<.Ux^£^^ 
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In  the  el*rk*s  trmassript  ef  th»  r^e^rd  of  the  ftb«T» 
eatitXed  «p.iift€   thAx«  !•  «•  lilll  vf  exrtptlonsf  ¥ut  fr«i  %)M  traaa- 
orift  th«  foXlowlag  ia  dlsaleaatft 

Ob  July  ;at  1933 »  plniatiff  er.uaait  a  jiid«aaat  liy  caafaasioa 
far  #410 »  Including  h^  at  cor  nay**  f«ea»  to  ba  eatared  &faln»t  dofoai' 
aat  OH  har  judcnoat  aafta  far  iCOOt  <)•%<><!  JaauKry  26«  1S32»   pa7«^il* 
to  pX<»tntlff*u  ordajr  *ln  oanaaeatiTa  aanthly  laetallmaato  af  $M 
aa<ih  on   bhi)  Xat  day  aiT  aaah  BUiih  \iaginnirvT  la  Varch»  X9J2»  and  a«i- 
rliiulnff  thereafter   iOY   24  aaattet   togetkar  nlfh  Xagal   interest."     tti 
the  fftce  of  the  aata  &Xaa  la  tha  prorlaloa  tht  t   "If  any  last&llaeat 
of  thlo  aote  Is  itot  faidt  ***  tha  oatlra  aaauat  uapald  ahall  ¥a  d«i 
mai   payable  forthwltih  at   the    ^^X^ctiOB  of  th«?  holder  of   this  noia 
without  notic««         nd    there  is  aIso  th«  uruaX  eli.ui>!>  au.harislaf  a 
reafecniea  of  a  Judgaaat  *ai  any  time  hereaft-r"  far  suoh  naoaat  aa 
shnlX  ap|M»«x   to  he  unpaid  ar  declnred  dua»   "to^v^thar   ulth  ciaato  aai 
to  par  Cfint   of  the  balnnoe  due  mr  decXnrad  <nie  n^  attorttay*e  foea*" 
Apfar^ntXy  It   is  vdmittad  th^t  ia«  af  tha  laaiallMBte  of  1^9  had 
been  patd»   and   &X»a  aoorved  laterettt  beeaaeo  the  aaaaat  el-^i»ad  t# 
bo  due  ea  the  aote  is   stated  ia  pl«ilntlff*s  sifflUaTlt  af  elala  to  be 
|iakSO«  tasethar  with  easts  sad  »ttaraey*s  fees* 
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§28  .A.iaeg 


TWETi 


♦  5«jy.ia^«|A 


•'^»1ti%&  iantei,.*  -hota,fii'3  ««3r  o^  ««(»*1k  ft'xerji'XOi}^*  i)d^  j^lfci/X?»n-»   (»Ojt^  ^«t 
-BO  J  L/.ij   *i;t«X  ,«to"s«M  tt2  :^iiiKi;pi«nf  iiitum  i{a»i»  lo  ■^r'i  Jt  X  r-il^   wo  tbni.9 

lUUib    «er    XX.f-;i  ^    ;  i';«Ku    srat--^  j;,....^    -^,.    ..     i;^OK    •!!(.;    tO 

Imtt  3$s^r,  r .  ;  ,  .    ■''  i''^ 

%^  99,4  tQ  a#B»iaXI.^-^Oilll  ©lli   1«  ii»-i    i -iiJ   ~*.-.'vi.,-.  ■  ^.-i-ri^ftj- 


Qa  3«pt«i*ttr  5»  1933 »  a«rc  tkaa  30  dtgrs  aftaor   th«  vatrir 

Mltioa   -o  Taoat«  it*     Xix«  iMtitta  w%a   Mup9«r%«»d  1|/  Jmt  afrld«Tit» 
0««rn  to  on    OBMiuat  ulsc>   la   vhiok  9kM  staiad  la  sittsUuM*  (A)   itet 
■li«  h«d  «X(«cuttt(l  tJM  aai«|   (1»)   uhal  it  was  tfivaa  *ia  ^«gra«at  af  a 
*H«rlt«<0     tokar*    wMeh  aha  parakaaad  af  plalakirf  aaaar  a  arittaa 
•entraefci"   (e)    that  tka  acr««aaat  yravidad   that  plaiatiif   *ffaaraataa4 
tlw  0<iilafj:^otor]r  oparutloa  af   tka  atalwr'*  aad  (kak  it  **«a«ld  aanrlaa 
tlM  afcokar  far  a  pariod  of  oaa  /acvr  froa  data  af  farahn^aat     fraa  •! 
•kargat"  (4)   that  it  «a«  aat   la  taad  >arkiag  ardar  "aa  mmnj  aaaaalaaa" 
aad  dafandaat  aatiflad  plaintiff  af   that  faot^  ¥at   it  f allad   ta  aar« 
Tiao  aad  rayalr  tht  atakar  ia  dier^^gard  af  the  ftgro«awnt|   (a)  tl^t 
Hm  a  takar  aald  ta  dafandaat  waa  rapraaaatad  ta  ha  a  aa«  aao»  vharaaa 
it  waa  ft  aaooad  hand  •ami   it)   that  owiag  to  plaiatiff*a  failara  ta 
kaap  tka   ataker   la  rapalr*  dafandaat  i*aa  aaakXa  ta  kaap  the  ayartaenta 
of  h«r  buildiag  ouf  f  ioiantly  kaatad  aad  uh»  sastaiaad  a  aoaataxj  loaa 
*daa  to  tka  daprvrtara  of  diafiatisfiod  taaaatai*  aad  {g)   that  "tkara 
has  baen  a  failura  of  ooaalderatioa  for  tha  nata  ooafaaaadt*  aad  that 
aka  kaa  a  *'goo<i  and  laeritorloaa  dafanaa  to  tha  ahala  of  plaintiff *a 
elalu*"       On  tha  «aao  dajr  tka  oaurt  ozdarad   tkat  tka  aetioa  k«  aatarad 
kat  tkat  the  k8^%riag  tharooa  ka  eontiaKod  to  Octokar  3rd»  aad  fartkav 
i^rA9f6  tkat  defaadaat  ka  givoa  loaTO  to  fila  "aa  aaandad  potitlaa  ia 
fiTa  U)  daya***       It  daaa  aat  appoar   tkat  dofaadaat  filod  aiqr  patitiaa 
witkia  fiTa  days  froM  t  aptaakar  5tk* 

Oa  Ootokar  4tk  (tha  daj  aftor  tki  day  to  vkiek  tka  kaariaf 
aa  dafandaat* 6  aotioa  had  kaaa  contlnaad)   tha  aaart  aatarad   aa  ordar 
(rrliaatly  on  plaintiff* a  iMtion)   that  dafandaat* a  aaid  aotioa  to 
Taoato  the  Judgaant  kjr  ooafoasioa  *k«  striotea  far  aaat  of  araaooatiaa*' 

Ob  VoraiAor  81^  19359  sera  tkaa  30  dajB  aftar  aaid  ardojr 
af  Octokar  4tk  had  kaaa  oatoradf  tha  eourt  aatarad  a  fartkar  ardar 


^s«Nn»  *dd  r»ita  »^s^  OC  amU  •wm  %U9X  <e  «NlMl«»t  «i6 

ff»«r^iT«  J»  t3)Xi^   «BX&»c9<tja  !:•  axil  a  ^  «^Acbit«lH»b  ^trnmn^ul  •Ai  %i 

$iafU   (si  •smBia^n  as   fo*it>$l«   «i£b  «(siMy«  Hi  ««&££  #«iq|tlii.  «e  •i  nivv* 

t«  »«iit  <f*«^j>rxj0q  t«  t^AA  JMT)  %A«t  MW  !•  Itolt«q  b  t»l  'cvitiv  «lt 

'*9i«i£d4tod#  ttbut  era"  ntHo  stiii('£«^  &««!  «i  tMi  sutv  ti  tjatfl  (ft|  "tiiiiift 

•a»8  99    ...^r»^t  ,f    .r<r,i    .i..-,"*   fvitis   %•  •v''^■'f.^^xqr  ft»|Yii«i  #««feful«|^  tei 

■*-:-^  •  Kv-«-v  'tal»#«  •<£*  ttm(fmr  bam  »«Jhr 

^«^£A««l^    «tf  ««i4MI  Allil    t^iiC^    b#'        '  l^O    «i*   %»h    muni    ^4    no  '**StlAX8 

•<{^a  ?Aite»#iC*>  '  M»«t  a-^nb  oylt  aiifiiv 
a^it/t«£i  «j(^  ii;>i:^^  «i  \:0t    tift    za#1a  X*(>  M[#)  ^^<^  iAtf»dt>0  c^ 

„     ,:_,  .^,.    . —    a '^jf »!>««- >  _-    ,.J3^  :,;u  A*ltl^iitAl9  no  XX^HAfeiY*) 

"-♦.4ldL!!j^?*M2ft  *'    ''■*  "    "'*"*    '"^:i-'»«^  941*  MAleAAlfioo  xdf  itt9mfibut,  Ari#  AlJiAar 

l|»l»«i   *-'  '■  --''■*   -""■-  r^'**"   1^*3  TAcfiwro*  no 


in  vhielii  after  tiatlaff  Ikat  6«fe«daal  Afyaartd  wid  nt%.in  wmrH 
ikA   o«urt   to  TM^ttt  Bald  judpiMit  \y  e««f«saitni   it   It   fvrtktf 
•t«t«d   that  nh«  oourtf  >f||i  ^MMJ'  ftflT^'f^i  •▼«rrala«  aald  ■eti«i** 
yrom  this  Oider  (l«f«ii4«at  fxayad   add  nas  allovad  an  appeal  t«  this 
oourtt  ooQditionad  upon  hor  filing  tm  app«*l  ^•ni$  with  s«««ritj  t« 
ha  approTOd  by   th«  oourt>   <.lthln  30  days*       ah«  «aa  aia«  all««ad 
60  da/8  within  whloh  t*  fila  a  uill  of   «xa«pti«na.      aid  aha  yarfaatW 
the  praaaat  ap^^aal  hy  flliaij  such  a  hmd  ulthia  tha  ra<^ulrad   tlaa« 
whieh  h«M  was  duly  apfr«T«d  hy  ths   trial  Jvica.     But  as  bill  sf 
axoeptieaa^  a«  ts  what  oocurred  or  lAnt  erldaaoo  or  •ffidarlts  «oro 
introiiuoftd  oa  acid  hsariag  en  ifST«iribor  S{la%»  ie  ocataiaod  ia  tho 
9r«s«nt  racord* 

Th»ro  Is  oentaindd   la  tha  dark*  a  traasoript»  hoveror*  a 
oartf\ia  now  'patitioat**   signed  hy  d«feniaat»  vhloh  tha  elark  oorti- 
fios  vas  flXad   In  his  office  oa  VoT«albar  21  •  lfl3»  -  tha   aaaa  tfay 
that  said  last  »«tntlonad  ordar  vma  antorad  •     Bat   the  yranoat  raoori 
doos  not  disoloaa  that  the  cmirt  granted  ffefeadaat  loanra  to  file 
saoh  petltioa*     Aad  in  the  -"bsence  of  any  bill  of  except ioas  eon- 
tainlag  the  a  jm  it  is  not  properly  before  as  for  oux  ooaslderation* 

I>efeadant*a  eounael  here  ooateads  that  tho  oourt  erred  in 
eatering  tho  ordar  of   Swaabex  ai»  1993»  r^fusiac  to  opea  tho  jadipaoat 
by  oonfaooion*  entered  agaiaat  defttMlaat  on  Jaly  2d»  1033 »  mad  to 
allow  her  to  pl^ad  aad    to  hare  a  trial  en   tha  »erita  before  a  Jury* 
la  Tlew  of   the  faets  as  dleoloaod  froa  tho  prosoat  reeord*   aa  well 
aa  nuaereas  deoisiono  of   the  courto  of  rarriov  of   thia  Jtate  ^ipplicnblo 

thereto f  yit  are  un&hle  to  a^ros  vilth  tho  content ioa.     Xa  Peoalo  t» 
aiaaaoa*  301  111*  394,  395,  it  ia  saidi     •Ib  ths  riisoaos  of  a  bill 
of  exctiptiona   ^,0  are  unable   to   tell  for   ivhat  roaaon  the  coart  oatorod 
lit  jttdsaont  dlaniosing  tho  inforaation.     nio  proeus^tloa  In  faror 
of   tho  refalarity  of  proceedin^^  in  emort  will  obtain  until  orercflBo 


**aaa*<w  i>ijs«  «**Ja»a«»v9  Afe»«ivbfc  iliu'i  -^U4  *  r^ao©  •!«•  4«itg  -yHtM^i 
oj  ^i "!;«»«•  Jliflir  «iMia<j  /s«<l(|i»  Jw  yUXit  ittil  jjicqif  taai^iiiU&oa  «jri|M» 

M«i»«%  4a«»ee»':{^  90^  iu^     i^b9tnf$4J9  wm-f  ti»&to  ^tmAktss'^^  HaJi  hiJtm  Smti 
XX*«r  iui   t&TtoC'i*^    cfr<:*>t;*t^   »l(«    ^t©i1   L»««l»»i1>  e*  «#ft«t  «><i«  1«  •♦if  «1 

^^■-  .-.. •'*,-•  -A  ii  ,a4&  f^-ix«  »*j:x  iws  isasksa^i 


Vy  a  ■howing  that  error  h«ui  k>««n  eoaBaittaJ."     la  M^MtmaJtH^  t* 
p4klSjC«,t  107  111*   '^ppt  8B»   99»   It  !•  aaiJt     "IlM  r«o«r4  eoaUias 
«•  bill  of  ftxreptlonf  .     Th«  aotioaa  ato«f«  awttloatA  Mid  tlM  mllncs 

•f  the  o«urt  th«tr«0B  aro  not  part  of   Um  ••iwn  la«  rsomri*   iVMi 
Oott  T«  Spy ague »   6  111*    'pp«  99»  XOX)f   aad  th*/  not  boiac  prosorroi 
by  bill  of  «xoeptlon»t  plalatl/f  in  orrior  lo  mmt  in  a  poolti«a  tm 
ciuoatloa  tho  rulings  of   ths  couit  on  the  Motions i   and   «•  oaa  not 
roTlrw  them.**         In  nternberaer  t«     rights  239   111*     pp.  490,  4ft» 
it  Ib  aaldt       "A  oiotloa  to  opan  a  JudgBont  by  cmfeaelon  aad  f»r 
Xoaro  to  plsad   is  itnalo^ous  to  a  mot'ien  to  raoate  a  Judgsant  by 
iof«ttlt»   aod   th«  rula  aa  to  laehaa  In  defanlt  c&bob  la  appXloablo. 
(01  ting  Kaaner  t.  Truax*  19S   111*  App.  36S»   2Mf     Praftaan  t*  Citaaall* 

S05  Id*  3S3>  355.)       A  default  will  not  be  B<»t  aaida     Ithou^  tte 
dofondant  nay  shon  that  he  has  a  g««d  d«f«as««  \rh«n  It  dooa  not 
apfoar  that  he  oxorolsed  proper  dlligsnee.     (Cltlag  Hendell  t.  Klaball > 
•5    111*  582,   583*}     Aa  applieatioa  te  eet  aside  a  defoult  au6t  state  a 
aerltorlous   defeaee*  aadi  a  reasonable  exeuse  for  not  harlag  aade  thai 
defenee  In  due  tlae.     (Citing  Hltoheoeh  t.  Heraer*  9C  111.  M3»  544.)" 
Aad  ve  thluk  It  clCijcly  appears  frea  the  eoaiaoa  l^w  record   in  the 
present   osvee   that   ths  eouxt  wae  aaply  Justified   la  antsrlng   the  order 
of  iroycDdt»er  21 »  1955 »   in  quest  iont   on  the  ground   o.    the  lack  of 
dlllsenoe  of  defendant  or  her   attorney  or  attorneys. 

The  order  appealed   froa  should  be  and   Is  afflraed. 

AiTHMED* 

Soaalan  Bad  SulllTan*  JJ.t  ooaoar* 


#9£!^  tt^-&  '^'^  hits.   ^&£f.9kJt.4mi  ^d$  sm  it-JStf^  $41   t4  9B(^>.iim  i«^:t  jB«|«.fi«ii9 

,,«i*  .tOfft  .^K^.  #1X1.  t^  «i4alii  •*  jjaoaiffiGlig  ^'  ^^»««*  vti^t* 

«i:feM!^«*S  »^  .!m«l»«11^.     '^•^'^'  •®^^"  '^^^.'^  ••^•■^^  ^^^  ixmttf  .T  «j',«f«S,  salil9). 
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